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PREFACE 



The Program for Educational Opportunity is a university -based 
Institute designed to assist school districts in the process of desegregation. 
The Program, based at The A'niversity of Michigan, was* established by 
the U.S. Office of Education pursuant to Title IV of the 1964 Civil Rights 
Act. . 

Besides providing in district ser\ices on request and without charge to 
public schools in the state of Michigan, the Program annually conducts 
a series of conferences. During the winter and spring of 1974, five con- 
ferences and a School Desegregation Forum Series were held at The 
University of Michigan in Ann Arbor, coverinjg topics of critical im- 
portance to school board members, administrators, teachers, students and 
community. These conferences were entitled: 

I. Approaches to Developing Models for Professional Growth and 
Development 

II. Diversity in Educational Opportunities 

' • • ^ _ _ _^ 

III. Student Beiiavior, Rights, and Responsibilities and the Fair Ad- 
* ' ministration of Discipline ' . 

^V. Beyond Desegregation — the Educational and Legal Issues 

V. Teacher Training Institutions and the Need for Multi-Cultural 
Education ^ 

.VI. School Desegregation Forum Series 

* « 

Due to the close relationship of, preservice and in-service education the 
proceedings of conferences I am^ V have been combined so the reader mAy 
gain a closer insight into tl^ preservice education of teachers and the 
rationale for in service education and how to best achieve it. These pro- 
ce^ciings ire entitled A Look at th^ Education of Teachers. Preservice 
and In-Service. 

The School Desegregation Forum Series was held once a month for six 
months. Topics coverea included an historical look at school desegregation, 
the status of desegregation in Michigan, recent and pending desegregation 
cases and their implications for Northern schools, research in the area of 
desegregation, desegreg^^tion as a national policy and the role and actions 
of the School superintendent in desegregation. Papers from this series have 
been incorporated info appropriate conference proceedings. They are iden- 
tified within each volume. 



^ The Program has transcribed or received written copies of the major 
pfesentations from each conference and is making them available to any- 
one interested in the pursuit of equal educational opportunities. 
1 To the consultants from professional associations, govferni^ental agen- 

. cies, university communities, and practicing educators and attorneys, the 
Program^ expresses its appreciation for their sharing of experience and 
dedication to^he proposition of equal educational opportunity. . 

Special appreciation is due Dr. Wilbur Cohen, Deaa of the School of 
Education^foJ^^his continuing interest and support of the Program. 
Recpgnition is also due the Planning Advisory Committee members for 
the respective conferences, who provide invaluable technical and practical 

, insigl^They are identified in the proceedings of each conference. 
Finally, contributions of the below listed individuals responsible for 
the planning and coordinating of the conference series and these proceed^ 
ings are acknowledged. " 

CONFERENCE COORDINATORS: 
Charles D. Moody, Director 

Charles B. Vergon, Assistant Director ^ « ^ 

Junious Williams 

RESEARCH AND EVALUATION: 
Judith Hale 
Charles G. Davis 

TRANSCRIPTION AND TYPING: 
Myra Hutchinson 

AUDIO-VISUAL ASSISTANCE: 
Larry Tucker - / 

COVER DESIGN: 
The University of Michigan Publications Office 
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INTRODUCTION* 



One of the most prevalent problems encountered by the Program, for 
Educational Opportunity is the conflict surrounding student rights and 
responsibilities in public secondary^ schools. The conflict has particularly 
onerous consequences in desegregated settings as reflected by the grossly 
disproportionate rate at which nfiinorities arefsuspended in contrast to their 
white counterparts. The conflidt, however /s equally as serious in racially 
homogenous districts ^here differential Vffects may be detected along 
national origin, sex-or socio-econonfiic lines. 

A recent congressional ' ihyestigation Highll^ts the disproportionate 
suspension 'rate in the nation's twenty largest school systems. 



- City 


% Minority 


(Eiipulsions) 


Enrollment ^ 


Minorities 


Clevelai^d 


- ' 


70.8 


Dallas- 


49.4 


68.0 (92.9) 


Houston 


4 S4.6 


71.0 


Memphis 


58.0 


70.2 


Miami 


51.6 


67.2 (89.6) 


New <York 


64.4 


85.9 


St. Louis 


69.1 


68.0 



Total Number of - 
^uspef^ons ( Expulsions) 

11,634 • 

(42) 

9,150 

6,555 / 
6,812 (n5) 
19,518 
2,799 

Similarly, a state-wide tabulation of daU by the Office of Civil Rights, 
Department of Health, Edi^cation and Welfare, revealed that 80,023 
Florida students were suspended or expelled during the 1972-1973 school 
year Minorities were suspended at approximately twice their enrollment 
representation of 23%. ^ 

Such data dramatically demonstrates the need to foster an integrated 
educational environment in which discipline, v^hen warranted, is ad;nin- 
istered in a fair and non-discriminatory manner and st^udents ane enqpur- 
aged to demand procedural due process and exercise all substantive rights, 
provided they do fiot disrupt tl?e educational process. The Program for 
Educational Opportunity througl^ a variety of activities including this con- 
ference is attempting \o foster such an ^fecational atmosphere, an at- 
^njDsphere wh^i^aU^but a few school districts have failkl even to approach, 

iVapparenfTupon further definition. * ] ' 

A truly integrated schopLaivironment is one in (vhich every student, 
regardless of socio-economtt status, sc.x*, race, or national origin is encour- 
aged by a n[iulti racial staff to participate fully in all curricular and extra- 
curricular activities and is made to feel welcomed as an equal member 
of the school. The fair administration of discipline represerfls jthe creation 
and maintenance of a" non disruptive learniiJg je^vironment by'^tne even- 
handed application of a set of pre published rules fair in nature and 
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reasonably rcjated'to valid educational objectiveb. Such administration is 
characterized by the consistent provision of like sanctions to ^different 
individuals on the basis of similar violations under comparable circum- 
stances. ' ^ 

To facilitate progress toward such an environment, the conference ex- 
plored three major themes. First, conferees examined the issue of Fair 
Administrqtion of Disiiplim through presentations on the 'Tsychobgical 
Perspective" and "The Politics of Administering a Discipline Code" by 
William Morse of The ^University of Michigan and Emerson Powrie, 
Deputy Superintendent of the Ann Arbor Schools, 'respectively. Panels 
Composed of representatives of teachers, priiKi()als, school boards, com- 
muiiit> person&.and students added their perspectives, a few of which were 
received in writing and are incorporated in these prt)ceedings. 

The second portion of the conference was devoted io the consideration 
of various substantive and procedural issues under the general rubric of 
Present Scope of School Authority and Student Rights, a topic addressed 
by Eugene Kfasicky, then Assistant Attorney General of Michigan for 
Education.^ A variety of consultants surveyed specific substantive and 
procedural issue^ including, student records, attendance policies, student 
publications, courts and schools, spec^l education, alternative schools, 
due process .procedures, fact fiilding techniques, sufficiently of evidence, 
and police activities in the schools. 

Attention focused during the third segment of the conference on 
Educating the School Community About School Authority and Student 
Rights with Robert JPotts, 'then Human Relations Ombudsman in the 
Ann Arbor Schools providing the rationale. Three models foi accomplishing 
this objective were introduced and are described in detail, one through 
school policies, another via the curriculum and a third by means of in- 
service training. * ' ^ 
^ Ift the interest of providing a read> reference for schooKstudents and 
staff, a comprehensive appendix is provided which incorporates selected 
state and federal constitutional and statutory provisions, state attorne> 
general opinions, significant judicial decisions and state^ department of 
education guidelines on matters of student rights and responsibilities. 

Two additional reference items deserve mention. The Program in con- 
junction with the Saginaw Student Rights Center hai? published an exten- 
sive legal educational bibliography on Student Rights and Responsibilities. 
Finally, and of particular note, Junious Williams, former Director of the 
Saginaw Center and frequent Program consultant, has prepared with John 
Hansen, formerly class principal at Huron High School in Ann Arbor 
and how Principal at Dexter High/^Sfhool, a video tape simulation of a 
school disciplinar> hearing that demonstrates appropriate hearing proce 
dures and due process requirements. Both of these reference materials 
ma| be obtained by writing the Program for EdHcational Opportunity,. 

C.B.V. 

September 30, 1974 

o 13 



PART I 



ADMINISTRATIOPfc OF DISCIPLINE 




f 

» 

THE FAIR ADMINISTRATION OF DISaPUNE; 
A PSYCHOLOGICAL PERSPECTIVE 



William C, Morse 

Dr Morse is Professor of Education and PsVcSio^T^ool of EducaUon, The 
University of Michigan^, \_ \ " 



• We are currently in the midst of a total renovation of our concepts of 
individual freedom and individual rights. The extent of this reassessment* 
^ ranges from doing your own thine and the freedom to use drugs to the 
right of an individual to suicide. S)me youth and adults espouse the right 
to do nothing The changes have even required the invention of new labek 
for old behavior; stealing has become a Robin Hood rip-off, extra-legal 
defiance has become confrontation. 

Whenever there is social flux in the area of freedom and conformity, the 
situation is most painfully evident to those who are responsible for the . 
process of upbringing, parents and teachers being prime reprcsenUtives. 
The written and unwritten "rules of the game'' change faster than they 
can be recodified. Nobody i^sure "where it is at." This conference is about 
*^ one specific example of this broad social pnoccss of upbringing. It is the 
* s^ch for a new and humane way to deal with disdpline. Because we 
represent the serious students of this complex problem, we need to go 
back a bit and recpgnize how fundamental a matter we are engaged in 
when it is set in a psychological perspective. Erich Fromm discusses v^hat 
we are about in his new book. The Anatomy ojHuman Mfisiruciiveness 
(New York: Holt, RindiarJ: & Winston, 1973>)^Tns^^ to seek 

out his limits. He is impatient in lookingWo/ possibilities to liberate him- 
self Thr rational ability of 'man seeks to exlricate himself from thr faUl 
wet of circumstances he has created. In effect, it is the desire and effort 
trfxreate a better society. At all odds, the hutian being attempts t6 make 
scns^ *out of life. This quest to understand |is currently evident in the 
queries of all ages- young children, adolesccij^ts and adults. The desire 
is to achieve a better and more sensible quality of life whether the place 
is on the assembly lines or the school halls and classrooms. Somehow the 
regulations should make more sense. 

From the psychological point of view it is the oppressive nature of certain 
aspects of the present culture which has spawned certain of the violent 
, reactions. Granted, there are those who exploit the conditions for escaping 
responsibility, enough is out of joint that those who feel the great<|st cdh- 
cern for others are driven to action. This is a part of our cultural heritage, 
historical evolution is the very root of our culture. The struggle is always 
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the compromise |>etween one'b personal desires and rights over ^nd against 
the social demands resulting from living together in mutual interdepend 
ence as we so obviousl> are. In this highl> interrelated societ>, everything 
one does influences ever>one else to some degree. John Donne's "no man 
is an island unto himself" was never more evident. How much money I 
get for what I do, how much taxes I pay, how I drive. a car or use the 
natural and social resources is more than onl> m> own personal business. 
An Ericksonian sense of industry of one of us (the investment in doing 
some useful work) Has an impact on all of us. With our feeling of power 
of influence over this complex system having so atrophied, we lose hope 
over any control of our individual destiny. There is a vast appeal for all 
ages to move out of such confused total society establishment and try to 
find a better life in a mini society, isolated from the whole, through sub 
groups, communes and alternative schools. If we remember that there have 
always been such efforts and that they have sometimes influenced the 
whole, we can keep an historical perspective; 

There are two primary ways to approach the current ferment about 
freedom and conformity as illustrated in the topit— the fair administVation 
of discipline. And we will need some of both approaches to accomplish 
much, but we must achieve the right balance. The first way is the legal 
approach^. [Rights of Children — A Sj^ial Issue Part I. Harvard Educa- 
tional Review, Vpl. 43, No. 4^NQyember, 1973. See also the pending 
revision of the State of MichiganMental Health Code]. We are immersing 
ourselves in a legafistic-advisory society. Many psychology stlidents arc 
now looking at law as the key social function replacing psychological 
processes. We must, of course, always have the protection of a legal code. 
Put it is just be<;ause of our inadequate attention to the psychological 
issues that we have had to convert everything into a legal issue. 

The second major approach is by Way of psychology , the study of our 
selves, how we actually can learn to get along together, and what is a more 
appropriate way of utilizing authority than authoritarianism. We have not 
been very astut^ in these matters in thfl past, nor are we at present. There 
are still school per^nnel trying to function like those of the 1890's, man 
dating character through rules and dicta. One never resorts to a legal 
court to resolve a dispute unless >ve have already failed in the court of 
living where issues should be mediated. The less we find interpersonal 
solutions, the more we must resort to legal interpretations and mandates. 
The search for interpersonal accornmodation ihrough mutual participation 
is the process we should use to the fullest extent. Orwell, in Animal Farm, 
describes how some are "more equal' 'than others in the legal sense. Cottle 
[Cottle, T. J. "Parent and Child. The Hazards of Equality" taken from 
Saturday Review, February, 1969, pp. 16-19, 46-48], taking the psycho- 
logical direction, makes it clear that the lack of certain equalities, such 
as between a parent and child, does not mean we are less close as humah 
beings. In fact, as he says, parent and child are at once both closest and 
yet furthest apart. So what we are seeking in the pages which follow is 



not fair discipline in the legal sense, but fair discipline in the psychological 
sense. 

Actually, thert is no place for the term "discipline" in schook at all, 
in the tradit ional use of ttfe word. Redl [Redl, F. When We Deal With 
Children. New York. Free Press, 1966] has presented a clarification of 
the many meanings of the term, and what "fair discipline" means is a 
l^h quality process of socialization. Wliat we are doing as agents of 
*"<lisdpirne" is to try to help children and youth learn essential social mores, 
to assist in acculturalization, to develop a sense of person and identity 
related to the social whole, to work out a set of social values. In short, the 
aim is the ancient one of how to become a citizen of the republic. The core 
of this process used to be a function held, almost exclusively by the family 
as a primary group. Npw much of the upbringing is left for a secondary 
group, the school. And'it goes hard. Sometimes it would appear we do not 
always understand what we are about. 

It woulcl be interesting to ask each of us what out "laws of how humans 
learn" are in these matters. How do we think we can bring about ^esired 
changes in children and youth? Schools sometimes act as if they believe 
in the "death penalty." They expel and they punish. A pupil sWps so the 
school expels him to teach him to stay in school. It is sq easy to overdo. 
If he skips again, extend the period of expelling. We depend so much on 
^ rules in school. Rules are soon considered sacred writ. To ask "why*' of a 
rule is to insult the school establishment. We line up, we are quiet, we 
do this and not that. Why? Because, that is why! To further complicate 
the matter, there is a great variance in individual youngsters, various ages 
and various natures. We do not all view a situation the same way. We 
do not all benefit by the same learning experiences. Exclusion can, once 
in a great while, be an effective learning experience, but not often. 

Thus our topic moves from fair discipline to how do we best arrange 
for learning to develop and accept reasonable codes for social living in a 
democratic societ>. It is well to remember that demoncratic society worries 
-or at least should worry - more than other societies about the rights of 
self and others. Contrast our continual questioning with the arbitrary, 
universal and inteiisive indoctrination depicted for Soviet and Chinese . 
children (Bronfenbrenner, U. Two Worlds of Childhood. Neiv York. 
Russcl Sage Foundation, 1970]. 4t 

Though in truth the youngster*s peers are often the n^^st potent in in- 
fluence, the delegated upbringers are adults. Adults have spedal difficulties 
in times of rapid change. They must resist living in the past when the 
sense of'sclf rights was submerged or "disciplined" out whenever possible. 
And the> must resist a cop out by acquiescence like becoming adolescents 
themselves. and, therefore, of no value to provide needed stability. It is, 
of course, true that ps>Lhological maturit> and age are not always highly 
correlated. Some educators tr> to out adolescent the adolescents. It is 
easy for adults to be as immature as we accuse youngsters of being. 
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^ Steps We Can Take 

Specifically the issue is, how can we foster democratic social development 
through our schools? The real crisis of our timesf is not in reading skill 
though there ai»e many who can't read, the crisis is attitudes, social rela- ^ 
tionships and concern for each other. Of course, we want the best of both 
the academic and feeling worlds, and the school is obligated in botii areas. 
It is well to remember even when the home does do its, upbringing job, 
this ilone is not enough in our complex societ>. In a time of "social break- 
^ down and iT|ietamorphosis, we need the help of all institutions for it is very 
'difficult to^grow up to a» reasonable maturity in such a social laboratory 
as children and youth live in today. 

We start examining .the school's role by recognizing that our base as 
educators has changed drastically . The reason the school enterprise was able 
to behave as' arbitrarily as it has w^ t)ecause of certain beliefs which were 
widely accepted in societ);. Schools were seen as melting pots, the channel 
for minority groups of various extraction to use in'being absbrbet'into 
the mainstream of American life. School was seen as the source 9(1 ill im- 
portant learning. One "learned to earn." The more education the better 
the job. If you dqii^t graduate from high sfehool, you have no future. Such 
concepts made the sdiool a. necessity,. and\ut pressure on parents and 
youngsters to adjust to the school enterpii |iowever it was conducted. 
Th^ beliefs allowed the school to become aK^nated from pupils or often- 
times arrogant in function, 

Coleman, among others, has pointed out how sharply all of this has 
changed in the span of a few years. [Coleman, T. S., "The Children Have 
Outgrown the Schools,^' Psychology Today, Vol. 5, No. 9, February, 1972, 
pp. 72-75]. We have evolved a different set of myths and the old ones 
Ve gone. Schools are no longer tlie gateway t|^ information with the vast 
presence of mass media. Children learn as much or more out^of school 
as they do in schools. The schools have become a less critical service organ- 
ization of society but they should still function to help youth become part 
of productive society. Kagan (Kagan, j; "A Conversation With' Jerome 
Kagan," Saturday Review of Education, April, 1973, pp. 41^3] has said 
very strongly that schools should provide a mod^ for youngsters as they 
learn to participate in a democratic society. Court cases have ruled that ' 
a* job requirement cannot include a diploma unless it can be proven relevant. 
To put it bluntly, like the crash of '29 which led to the great depression, . 
• educational stock has collapsed and with it has come the educational 
depression No one has jumped out of a schoql windwv as some in despair 
did at the financial depression, but the students have rebelled and many 
teachers would like a way out. ^ 

When we think of discipline then, we are in the very center of the schools 
function^ reasonable socialization efforts. The choice is clear, we can move 
toward more repressive measures and work from a base of arbitrary author- 
ity trying to hold the line, or we can aim for active participatory involve- 
ment toward a new educational order. We have had little actual help from 
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tbe rabid critics of education who make a living on unrealistic invective. 
But Rogers (Rogers, C. R. Freedom to Learn, Columbus, Ohio. Chas. . 
E. Merrill, 1969] and Silberftian [Silberman, C. E. Crisis in the Class- 
room, New York. Vintage, '1971] which are solid approaches have had less 
attention but do show clearly the problem and process we must be about. 
Those who think schools cannot do an> thing significant should examine 
the research evidence that such is not the case found in Psychological 
Impact of the School Experience. [Minuchin, P., Biber, B., Shapiro, E. 
and Zimiles, H. The Psychological Impact of the School Experience, New 
York: Basic Books, 1970.] \ 

As look about us are spots of change but the alternative programs 
have not cut (ieep into the mainstream. Actuall>, the alternative programs 
often take the pressure off so that the establishment can go as before in 
the mainstream. Silberman makes it clear that we must work on the 
fundamental varieties of education if we are going to do anything signifi- 
cant. He sees these as the time within the school walls which is still de- 
manded, the compulsory nature of the enterprise, the evaluative-sorting 
out of success and failure schools indulge in and the fact it is adult managed 
almost exclusively. Sarason [Sarason, S. B. Culture of the School and the 
Problem ^ of Change. Boston. Allyn and Bacon, 1971] has demonstrated 
that teachers seldom give any par^cipatory Vights to pupilsi in the way 
they go about'creating the constitution of the classroom. Furthermorej^'since 
there is no participation without responsibility, many students prefer to 
be outside in order to object to the arbitrary order of things rather than 
get into the hard work of participation for change. What can we do from 
a psychological stance to produce a viable interaction pattern for a new 
educational order? Are there some inherent processes and rights on which 
we can build rather than resort to coercive methods? 

1. Socialization is not the result of a law, a code or a course, it is a 
total commitment. It cannot be marginal or be done by a new set 
of experts for it requires effort all along the line. WTien the present 
. upheaval was fii^st evident, I was invited to be a listening consultant 
to the administrative staff of a school district. Aftet\two hours of 
• discussing problems and laments, they asked for comments. The 
proposal I made wa^ to spend a minimum of one-thii'd^ptal staff 
resource^ in affective yrork leaving two-thirds for academic^, WTiile 
I thought it was not enough for the social problems emerging\t was J 
a start. There would be a redeployment of resources to worlkoul 
the critical problems. The proposal was too much. It' was dedded to 
go on with business as usual with no concerted effort to meet the 
Impeding upheaval though the signs were clear. Will your school 
dedicate the necessary effort or do they still believe in instant char- 
acter development and change by punishment? Will it be a clear 
^ choice for more internal controls or stay with the belief in external 
'management? 

What this means is that every pupil and every teacher has a right 



to a system in which the social process concern is legitimate and 
where there is conscious attention to what is going on in the atti- 
tudinal as well as cognitive realm. Our state superintehdent says ' 
that self-concept, self-esteem and attitudes are a co-equal part 
schooling We are only asking the legitimate equal time and sopfiis- 
tication for social learning. 

2. We must^spend time getting to know ourselves and the others 
directly concerned wfth the school, teachers, pupils and parents. 
For example, this generation is a new breed, especially at adolescence. 
To the normal upsetting growth processes at adolescence have been 
added new deviances— aggression without a target, fear of commit- 
ment, quest for relevancy narcissistic^lly interpreted, and the loss 
of a sense of industry . As Brunner has pointed out, work has replaced 
sex as the source of neuroses. 

Teachers will have to change their ways more than at anytime 
in theil- careers. The National Education Association survey [NEA, 
. "Preliminary Results From An Assessment of Teacher Needs," 
Washington, D.C. September, 197^] of teacher needs shows that 
teachers want help with problem p«pils, with motivational malaise, 
with ni^ng schools more individualized and with* the values and 
attitudi^s exJSressed by youth today. Administrators are on the hot 
seat. [Morse, W.'<:. Classroom Disturbance: The PrincipaVs Di- 
kmma. Mington, Va.: Council fot Exceptional Children, 19711. 

The adults in the school, being a minority group, need to really 
understand each other. There is no room for amateurs in this child 
upbringing group. Teachers are the only trained professionals with 
which the child has to interact since no training is required for 
parenthood. Staff meetings, so often mechanical, have to generate 
awarenes and interaction. Without this there can be no trust or 
coherence in the system. There are scales which can be | taken, such 
as the Attitudes Toward Human Nature Scale or Teaching Style. 
Aspy*s book [ Aspy, D. Toward a Technology for Humanizing Educa- 
tion. Chicago: Research Press, 1972] has many ways to explore the 
new teaching role. 

Parents have greater anxieties in raising their children than ever 
before. They press for school recognition and worry lest their chil- 
dren lose out. Many of them want ai) in-relationship to their schools. 
What are their attitudes toward school? WTiat do they want the 
sghoo! to accomplish? 

Unless we study each other, our roles, fears and hopes, we cannot 
folnulate viable policies, and the shambles will continue.. This 
mutuality is especially critical in rules and repilations about be- 
havior. There can be no effective social policy without the participa- 
tion of these three groups. It is also imporUnt to remember that 
there are a few froqi any segment— the ISJ— who can create such 
issues that we lost perspective. We are designing a total sociafpro- 
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gram and not one warped to handle the 1% who are virtually im- 
possible to work with in any case If we have a plan satisfactory to 
the vast majority, the few cannot destroy it at will. 

3. We must know how well conditions are in each room and" each 
whole school. There are many attitude surveys to indicate the 
morale, some we have used here in work with the Middle Schools. 
As a general thing, we know that some 85*;; of our children and 

^ youth should mov^^ along, with normal growth patterns, 12% will 
have crises with ,more or less complicated difficulties, and some 
^ 3't vnl\ need intensive support, with a very few who cannot utilize 
the public school even with special program provisions because they 
need rnuch more help. The best immunization for a healthy school 
is a good program, suited to the needs of a vast majority of the 
children. But, when you study the actual condition, what you find 
is what you've got. Are you planning for what you've got or whiat 
you would like to have? A discipline program is not grafted on a 
school. It is infiltrated into the whofe system. A survey can p)oint 
o«5t the specific condition. It may mean a redesign of parts or a total 
• program depending upon the analysis. 

4. The special services must be realigned to take care of both crisis 
and chronic problems so that special adjustments needed in our 
times can be extended to the utmost. (Morse, W. C. "If Schools Are 
to Meet Their Responsibilities to All Children." Washington, D.C.: 
Association for Childhood Education International Reprint from 
Childhood Education, March 1970]. The aim is not expulsion but 
provision for those who would overload the system. Remedial as- 
sistance for high risk students, and counseling must parallel the 
overall plan or '*discipline" problems will mutate faster than a cor- 
rection can be applied. It is well to remember that there are pupils 
who bring in their problems from outside just as some students 
find abrasion in school itself which generates a total life problem. 
Referrals to community services are often essential. But again, the 
few bright spot^ have shown that even severe delinqu«nt%dan be 
helped if the school is willing— Montreal and California both have 
experiments in this regard. A population of 'iosers" is not necessary. 
fAhlstrom, W. M., Havighurst, R. J. 400 Losers, San Francisco, 
Cal.. Jossey-Bass, lac, 1971]. On the other hand, 400 Losers shows 
that offering work as therapy has limited potential. 

' ^ 5. The evolution and continual reworking of individual and school 
goal statements is required. What is the purpose of the place? As a 
student, why am I here? The book Teach m What We Want To 
Know (Byler, R;, Lewis, G.,,Totman, R. Teach Us What We Want 
To Know, New York. Connecticut State Board of Education, Mental 
Health Materials Center, 1969] could be a cornerstone. The school 
is accountable for relevant skills and proficiencies, fox self-develop- 
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ment, for teaching how to make independent decisions, for facili- 
tating social skills. 

6. This leads to a process conscious school which embodies a cdde 
* describing the rights and responsibilities of every member of this 

.social microcasm. There is nothing sacred which cannot be re- 
examined, studied, discussed and evaluated together as decisions 
are reached. This is a social living code, riot a discipline ^pde. Both 
pupils and teachers have this right to a process conscious school. 
Having worked in ai\histitution for seriously disturbed youth, I 
know even there trust can be fostered. The operation can come to 
be known as fair, just and reasonable. The place can care and cap 
be concerned about you^This is the right to a socially accepting 
climate needed for chil^n and adults. It is open, responsive and 
listens to your ideas. Again there are models (Barth, R. S. Open 
Education and the American School. N,ew York:. Agathon Pr^ss, 
1972; Rogers, C. R. Freedom to Learn, Columbus, Ohio: Chas. 
E. Merrill, 1969; Redl, F. When We Deal'W^ith Children, New 
York: The Free Press, 1966; Knoblock, P. and Goldstein, A. The 
Lonely Teacher. Bostojv: AUyn and Bacdn, 1971). 

Now it is evident that we will have to learn new skills, since many 
of us resort to rule by role rather than by an analysis of the situ- 
ation as 'related to basic concepts. Of course we will test the limits 
of any deagn we create but then that is the way of life. We teach 
^ by the laboratory, method; the school and its consistency is the 
social learning laboratory. 

7. There is another basic right for students aAd teachers — the right 
to rescue. Every school needs a crisis clinic, a street corner menUl 
health rescue mission, if you will. The social system is always at the 
crunch. We need not punishment; not threat, not a punitive set. 
Newman (Newman, R. G. Psychological Consultation in the Schools. 

.New York: Basic Books, 19671 described the service connected 
with the ongoing reality of the school. One nearby junior high has 
a system to deal with problem behavior which allqws for no rejection 
but provides a place to work out difficulties if there is tension. 
With children especially, one strikes while the iron is hot or tlve 
malleability will disappear/ , ^ 

Further, the evidence revealed by the effort to solve the problem 
•is fed back to get System Change, for as Sarason says, "systems 
^ resist alteration" (Sarason, S. B. Creation of Settings and the Future 
Societies. San Francisco, Cal.: Jossey-Bass, 1972]. All of /this calls 
for a new breed of administrators, teachers, counselors, crisis teachers 
and advocates. 

S, the student has a right to adults who are skilled in mediation 
and cominunication at all levels of the institution. We have found 
Redrs Life Space Interviewing the critical skill (Long, N. J., Morse, 
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W. C, Newman, R. G., (eds.) Conflict in the Classroom: Education— 
of Children With Problems, Second ^edition, Belmont, Cal: Wads- 
worth Publ. Co., 1971]. Both verbal and non-verbal communica- 
tions must be appreciated. Life Space Interviewing is a skill for 
, working through affective problems for*"on the line" workers. Other- 
wise, personnel resort to primitive reaction or moralizing neither 
of which gets any place today. 

9. «The studies on evolution and maintenance pf social codes indicate 
the critical need for figures for indentification, persons who embody 
the necessary values. There is no other way. Are the school adult^ 
reasonable models for genuine behavior? Who are the peer models 
of prestige — the pushers or desirable peer leaders? 

10- The social process requires the explicit development of the aife^tive 
aspects of the curriculum, especially to fortify the 857c who are 
making normal progress. This is doneMn several ways. Intrinsically, 
values are identified and clarified and the normal opportunities for 

* feeling situations are utilized [J^nes, R. M. Fantasy and Feelings 
in Education, New York: Harper and Row, 1961]. Problems can ^ 
be made subject matter of the curriculum.^ocial studies can survey 
"skippers." Government classes can be the nlonitor of the school 
gove|Tinient. Again, t^ach ^s what we must know. Illich has profwsed' 
V iiealtii, sheltisr and welfare as the real ajjps'^f study. Explicitly 
there are now many curricular methods from ^preschool through 

>^ high school where attfkudes and values are the core [Bibliography 
on "Affective Education" gathered by Morse, W. C. and Munger, R., 
University ot Michigan, School of Education is available on request). 
Rxiernalization of feelings can often be accqmpli^ed through 
creative experience, art, music, drama and dance. Play itself is the 
key resource in London's nurttfre classes. [See Rhodes, W. C. and 
' Tracy, ^M. L. A Study of Child Variance: Vol. 2 — InteAentions. 
Chapter XIi Ann Arbor, Mich; University of Micliigan, 1972]. 
f The peer group life must be utilized to enhance socialization. 
BronfenbrennVr demonstrates that, in contrast to the Russians, our. 
children grow u^ with a contrasting peer and adult code while the 
" Russians have a unified combination. There is no chance to control 
the P^r group phenomenon* but acbilts ^an recognize its^power and 
work with'apd through it. We know -qjF peer codes, roles, contagioi? 
in groups, affiliation needs and the like. Both through gaming and, 
group* work whethei- it be Glasser's or some othet, [Glasser, W. 
Reality Therapy, New York. Harper and Row, 196S, Schools With- . 
out Failure, New York: Harper and Row^ 1965] it fs possible to 
, relate to the peet group. 

In conclusion, we have been depicting a process of change in schools 
which converts this secondary "group to, in part, a primary group with 
much deeper human relationships. To humanize the school, the school's 



"di^iapline" code no mbtter hpw fair it is, is btit the top of the iceWrg. 
Th^ diallenge is to ^enrage in the basic process of socialization, a process 
jijsi as relevant for^adults as for kids. Beyond the legal question of a 
legitimate set of tvfks and due process is the psychological question of 
lidw can we better learn to live together no matter yvhsii out age. This is 
Uie reat interpretatioh jof. fair administration of discipline. 



\ 



V ' " / ' 




THE POUTICS ©F ADMINISTERING 
A STUDENT l|lSaPLINE CODE 



Emerson! F. Powrie 

Mr Powrie is Deputy .Superintendent oV the Ann Arbor, Michigan Public Schools. 



In a recent issue of the Detroit Free Press in the column by Sydney 
Harris, the follo^ying cryptic definitions appeared: 

^ A conservative is commonly a' man who throws a 25-fooJ rope to a 
person drowning SO feet from shore, and shouts en(;ouragemen,t for^ him 
to swim the other ^half for the good of his character. A libefaX on the 
other handf thrown a 50-foot rope to a person only 25 feet from shore— 
and after throwing it, lets go of the other end and walks <iway, to do 
another good deed. 

The politits pf administering a student discipline* code is personalized, 
humanized ajid emphasized by such items, as the suspension for the 
semester of a.sAool board member's child, the attempt of a school board 
member to take over the administration of a riot, the insubordination of 
a group of teachers to return, a child to class when ordered or the suspen- 
sioi\jDf .the son of one's se,cretary. If, as Webster says in one of his defini- 
tions^ of politi^y^hat it is "the art or science concerned with guiding or , 
influencing governJ^ental policy," we have a significant and critical job on 
our hands, The ramifications of administering such a code with fairness 
and responsibility are sometimes overwhelming. 

Here in Ann Arbor we have had a formal Discipline Code for the past 
foijjr years. The present code was adopted by the Board of . Education on 
November 1, i972. This code and its method of development, has been 
controversial since its inception. The pr-evious code, that is, the one of 
Septeiiiber 1971, had been developed by a representative committee which 
was very badly divided between people with a "law and order'* philosophy 
and those wijh^a^tudent rifehts philo^phy. The code adopted tended to 
have the more conVervative'point of view. I cannot speak to the effective- 
ness or management of^this .first code as I had little direct relationship 
with its administi^tion, even though I was an the development committee 
that produced it. * ^ 

.The present code, the one adopted by the Board of Education in Novem- 
' ber, of 197Zy also had an inJtesting and unusual genesis. The Super- 
intendent, at the Board's dire*on, appointed a representative committee 
of students,^arents, teachers, sCnd administrators to study the 'previous 
"code, modify aind amend it, and proceed to send the Bofird a new or 



ERIC , ■ 25 



5 



t 

modified code. The Board wa^^t satisfipdwith the vhvk of this committee 
and established a three-man committee of Board members to develop one 
satisfactory to the majority group on the Board. This was done. Needless 
to say, this procedure did ndt please some groups in the community. Thus 
at the very beginning, the administration of this new dfscipline policy was 
beset with difficulties. It is within the period of these two years that I have 
had a direct relationship to the management of this code and from this, 
period of time that I must speak today. 

The pre^nt discipline code of the Ann Arbor Public Schools has^^e 
following statement of purpose: • 

A basic essential to thd educational process Is an environment which is 
conducive to learning. Students cannot learn and teachers cannot teach 
when chaos, disruption, and fear exist. The school system has a r^apSlVai- . 
•bility tp protect the rights of the student to learn and the teacher to 
teach, as well as to insure the proper operation of the school The 
behavior of a student is the joint responsibility of^he school, parent, 
and pupil To fulfill the school's responsibility, the Board of Educilion, 
its adniinistrators; and staff, therefore, accept it as our duty to (1) pro- 
vide a school environment \N^ere learning can take place and (2) prckect 
the rights and privileges of all members of the school community. 
This document is not designed nor is it intended to be. used to deny 
students a happy, healthy school experience, or to restrict the realization 
of their full potential. It is, rather, aimed at dealing' with those incidences 
and persons who by^ their acts threaten to be, or are, harmful to othjer 
- perso^ns or property or are disruptive of the learning and school environ 
ment. 

There is really little that a person can disagree with in this statement 
of purpose as such, but administering the policy with all of its complexities 
makes it much different in^ts impact on the students involved. 

The administration of a discipline code from the vantage point of a 
central administrator is primarily with four groups. These ^r^the Board 
of Education, the administrators in the schools, the rest of the staff, and, 
jnost importantly although usually indirectly, the parents and students 
involved. ^ 

During the 1972-73 school year Ann Arbor was recovering from two 
or three years of turmoil and confrontation in the schools, particularly 
the secondary schools. The preceding year had been one of extreme negative 
behavior in the junior and ^eqjor highs. The Board of Education took a 
very firm position on strict enforcement- of the discipline code. This attitude 
was solidified because of two near fatal stabbings and two days of a mini- 
riot in one of the two senior highs. All of these factors led to orders from, 
'the Board to administer the policy .verbatim. Extreme regulations were 
adopted dealing with wcaponsj searching students and lockers, locking 
doors and checking people in and out, etc. Teachers were given special 
assignments. Tension was great. 

This type of atmosphere is not conducive to good education. Natffirally, 



students are upset. Staff members are tense and irritable. Administrators 
are frustrated and discouraged. The Board of Education is harassed by the 
public and a very negative climate is estabjished. In this setting some Bo^rd 
members tend to get directly involved. This can only lead to more problems 
t ^ and greater misunderstanding. 

This year we have worked to help the Board accept the pn-going opera- 
^ tion of the policy. In an executive session early in the year, we discussed 
' thereports of the various school^ on suspension. Interpretations of the 
^rej>^ts an^ philosophies of the various groups were reviewedr-New guide- 
line w^re developed and as a result, this year has beqn much smoother 
l^han last in the "relationship with the Board in this area. 

The man in the middle of the discipline policy administratipn is the 
principal of the building along >vith his assistants. They have the direct 
job of enforcement and judging. The building administrator is considered 
to be the chief disciplinarian and enforcer of the discipline policy* At the 
same time he is called on to sit as a "judge" In the hearings which ^re a 
part of the process. This type of dual responsibility is most difficult and 
most unfair. In other areas of society we c|o not ask the judge fo go out 
and capture the alleged criminal. Our administrators are not trainejd as 
lawyers, but these days, not infrequently, students appear for hearings with 
their own lawy ers. Just the other day I had a review of a case, not a hearing, 
and the voung man involved brought Pivo law> ers into the case. This miu- 
ation needs to be improved. . ' 

Another serious problem of the buil^ng administrator'^ re^nsibility 
for.tlie discipline code is the time factor. Our administrators^ are spendirtg 
an undue amount of time being policemen and judges instead of on the 
primary business of educating children. This is an aspect of life with a 
formal discipline policy which must be improved or reoriented. 

Our staff members, teachers* and others, also have difficulty with the 
- administratiSn of the discipline policy. Here again we have a group with 
diverse philosophies and attitudes about methods of living with student 
behavior and all of its namifications. In the past, some teachers have dis- 
missed the idea that they had an> relationship to the general management 
^^f the behavior of students in the school. The mechanics of the code are 
an anathema to some teachers. This is particularly true in the aspect that 
a particular act necessitates a particular punishment. A very few teachers 
take the position that a child who creates a problem in the class has to 
be dealt with bj^someotie else, as it is the teacher's job to teach. 

We are in the process this year of developing a centra] council and 
f building councils to deal with the whole issue of student behavior. This 
idea was generated in part as an item in the Master Contract between 
the Teachers' Association and the Board of Education. At thejpresent time 
the Central Council is made up of represei\tative members ({( the various 
employee groups. At the moment, parent and student representatives have 
not been appointed. They will be. It is expected that the councils in the 
schools will have student and parent representatives from the start. 
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As all staff members become involved in this type of cooperative effort, 
the management and ftje effective relationships of the groups should . 
improve. ^ J \ U 

At last we come to the students who shthild probably hav^ been f^/ 
because they, after all, ar^ the most important ingredient related-^^ 
disdpline code or any other code or regulation in a school. \ 

The details of the policy tend to be very <nandatory and these are often 
resented by the students. Sopie issues are not seen as problem^ by some 
stu4ents birt rather as a^ght— smoking and marijuana, for example. An- 
other section looked on as personal privilege is that of being in halls, etc., 
during class periods. This," in the disdpline policy, is Joitering. M*hy 
students and parents agree with the disdpline policy as long as it applies 
to others but don't want it applied to them. Often.cases cla5s;5ified as assault 
are seen by the student and his family as self defense or having fun. 

Probably the chief complaint about the policy is the fact that it is 
applied to one group or type of person but not to another. 

To date this year we have attempted to modify long-term suspensions 
Under the policy by use of the review proce^ whenever possible. This is 
different from the appeal process because it, makes possible the modification 
of the penalty without" having to deal with the technical legalities of a 
formal appeal This has been very helpful in dealing with numerous cases. 
Th^ review is rec(liested by the school authority rather than the student. 
The apiJBal has to be»,requested'J)y the student. / ' 

Administering a disdpline p61icy is certainly a comjllex task. Student 
rights and staff rights must be protected. At times, these two drcumsU^Ees 
are almost incompatible. Somehow we must develop a disdpline code 
which is always f^ir to the rights of the student. This demands responsi* 
bility on the part of the students and staff. We have to ^ut the whdle 
process of disdpline into a setting where it becomes the means to the end 
of good school management and programs instead of an end in itself. This 
is a .challenge to all of us— students, parents, sUffs. administrators and 
Boards of Education as well as the community working for fairness and 
justice iji our personal relationships i^^school. 
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THE FAIR ADMINISTRATION OF DISaPLINE:' 
A TEACHER'S REACTION 



. , John Elliott 
Mr Elliott is Executive Secretary of th*e Detroit, Michigan Federation of Teache 



, On tbe matter of students' rights and responsibilities, } believe that 
students indeed — any individual ought to have certain rights without 
.question: Th^ rights co.ver two broadj areas: 

1. Everyone ought to have th( right to participate or designate a repre- 
sentative to participate in he^af^ail-s that govdm their daily life. 

2. Everyone directly involved in a dispute should nave the right to have 
their point .of view heard anp alsb a right to heai and question directly, 
any and all individuals invplwra in the di^ut|. 

On the matters of ^ovemauce,jP^rtidpation should. involve full utilization 
of the democratic process, i.e., cletrion of a reprcsentetive of the individual 
choice, full debaie onrany issue Jwith a vote to decide the issue and rights 
of appeal where neccsisary.- j\ " f 

Such a unit of governance oiight in some reasonable manners, reflect the 
total composition of the body being governed/ There qught not be op- 
portunity for total repression of a minority b> a tVrannical majority . 

Clem- rules ot operation in the form of a const tutipn,.bylaws, and general 
laws ought to be provided for and easily acccsj ible .tofall individual mem^- 
bers of the body. » - ^ / * 

In spite of governance, gbod or bad, disput^ or "disagreements or mis- 
understandings are inevitable and where one i ifevidual has a degree of 
to ntrol or authority over aiiother, disputes, disagrceraenU, misunderstand-, 
ingyanthfcuse will occur.;/ { 

In such instance, the accused party ought <td have full hearipg repre- 
sentation and Appeal rights similar to Uiosc provided for in any good Union 
contract. BroadlyN^pp^ri^, they should includ^. 1) a hearing at a time 
and place convenient to ^1 ^parties, 2\ procedure that is i:easottably under 
stood by all parties and liiown to them before the heajj^ng, 3) immediate 
right to have all changes ind/or knowledge of related materials in writing 
before such hearing, 4) the right to face and question accusers with rights* 
T)f rebuttal where necessary, S) right to adequate representation of choice 
(where the accused is a minor, representation should be through parent 
or guardian, b) right tci appeal to highest level posable which should in- 
clude appeal to a neutral party. ^ 
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The foregoing ought not be just student rights, teacjier righ^ or the 
exclusive bailiwick of a select group. Such rights ought to be available to all. 

Obviously, what has been 5aid is put*in its simplest form. Nothing is 
ever utilized in its purest or simplest form. But schoob ought to be the 
guideposts for teaching young people to, in a meaningful fashion, take 
active part in the day to day affairs that affect tl^eir HVes."Schook"must 
encourage young people to grow in our society — not repress them. 



/I 



30 



STUDENT, RIGHTS: A PRINCIPAL'S VIEWOINT 

Robert E. Hall , 

Mr Hall is Executive Secretary of the Michigan Association of Secondary School 
Principals. 



I am glad it was made clear that even thougb I do represent the 
Michigan Association of Secondary School Prindpak as Executive Sdn^er 
tary, there are tipies such ai this that I speak as an individual, not in tpto^ 

WTiat I have to say would not necessarily be the feelings of oux Asso- 
ciation, or would not be voiced openly for fear of "rocking the boat." 

The secondary prindpal, espedally, is now in one of the most precarious 
positions of any administrator in our public schools. He is damned if "Sis- 
dpline is maintained, he is sued for attempting to guarantee equal oppor- 
tunity for all in his building, he is fired for "doing his job" that is to 
maint^n a IJalance between students rights, guaranteed by the .Constitu- 
tion^ and student respondbilities. : 

For example, the right to attend schools, is counter balanced by the 
respondbility to attend daily and punctually. The right to dress "in such 
a way as to express personality" is offset by the responability to dress 
"so as to meet recognized standards of propriety, health, safety and good 
taste" and not promote a severe emotional reaction. 

Those of us in the secondary schook must realize that difference in a^e 
suggests the need for a greater degree of advise, counsel, supervision and 
understanding than, is appropriate for university students. A s^tatement 
of student rights and responabilities calls for a delicate balance between 
assuring students of the liberties while inculcating a sense of responsibility 
and good dtizcnship with awJtrenes of the excesses into whidi the im- 
maturity of the student might lead. '* 

What I have to say further may not be popular bu^it is the way I f^l 
and I expect that since we are talking about rights you will recognize my 
right of freedom of speech and understand that through over 20 years of 
a prindjialship in a large school I had to develop a philosophy and also 
become extremely interested in rights and responsibilities as well as the 
results of too*^uch freedom too early, i 

Not lonf ago an editorial in a local pape r condemned the administration 
of bur schpol and another district close to us. This condemnation was for 
all*to read and underst4nd that the administrators violated constitutional 
laws and^were the reasons for student unrest aijd probable empty school 
houses. If we were to blame for attempting to uphold and maintain law 
and order, and to su^nd those students who violate law and order. 
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depriving" others from their rigTits. then we were to blame and should have 
been replaced by,a desk principal who throws up his hands, draws a good 
salary, and signs info effect all demands from students so as not to *'rock 
the boat," have walk outs, so we ma> have less education, and in effect 
become very popular with the students, with the press, and other organi- 
zations whose specific purpose is to create chaos and slow the process of 
education. 

There s^^ms to be a current myth that the school society is not respon- 
sible to the law, and that somehow the law is the enem>y as are those whom 
society ha§ constituted to uphold and enforce it. I would like to insist, 
that all of us are responsible to the dul> constituted laws of their school, 
and their Community, and to all of the laws of the land. There is no other 
guarantee of Civilization versus the Jungle Mob Rule, any^vhere. 

Must schools, the administration, the faculties, and students be sub- 
jected, willy nilly to such intimidation and victimization whatever their 
good will in the matter? Somewhere a stand must 6e tiken. (If necessary 
set a judge in your school for a week.) j 

I only ask that when a stand is made necessary^ by those whO| wotild 
destroy the school and the community, let them carr> the blame ^d the 
penalty. . -^i 

We cah have a thousand resolutions as to what kind of society wi want, 
today, tomorro^, and further into^^the futur^, but when lawlessness is 
afoot, and all auth'ority is flouted, then we pither invoke the normaj forces 
of the law or we allpw the school to die, as some^have already done, Ijeneath 
our h^less and hopeless gaze. I truly believe that we are about to witness 
a revulsion on 'the part of the state, national lejgislature, boards of educa- 
tion, benefactors, parents, alumni, and the general public against much 
that Is happening in eciucation both at the secoijdary level and the uni- 
versities tbday. If I read the signs of the times correctly, this may lead 
to suppression of the liberty and autonomy that are the Iffeblood of a 
school's community. , * I 

I want to make it clear that I am not downgrading those educators 
and lay people who sincerely believe that American teen agers are liumap 
beings which they are and that they should be so treated. But, the pendulum 
of school control is swinging rapidly towards student anarchy and away 
from student-oriented education. ^ 

The movepient toward student anarchy is tl^e resulting action of a 
small but vdcal gfoup of students, educators, and lay sympathizers. This 
"unofRcial" group suggests that any form of punishment by high school 
administrators is both barbaric and archiii(f. Unofficial spokesmen demand 
complete student freedom, student involvehnent in school administration, 
and in school |x)licy making (the right of the boards of ^ucation). Some 
of these so<alled champions for complete .student frcc(iom believe that if 
all else fails^ student strikes are lej^itimale and positive action is to be 
taken by student bodies. More and more it seems, the liberals are de- 
nouncing all forms of discipline, insisting any punishment is evil. 




We in the public schools can build a defense agaid^t outside pressure 
groups — that is, as long as the courts will recognize the rights of local 
autonomy, (which they forget). ^ ' 

Once control of the schools is in the hands of the students, the "whatever 
is, is right" group will move in and convince the >oung people that present 
society concepts of morals and ethics, and educational institutions have 
outlived their usefulness. 

Students are being brainwashed by some of the practitioners of sen- 
sitivity training sometimes called T-Grouping, into accepting the lowest 
common denonynator in morals, to become vulnerable to anti-church and 
anti-family beliefs.- 

Is the average American less self-disciplined than he used to be? Is he 
less honest? Less respectful of the law? Less repcctful of the rights and 
property of others? These are hard items to measure. Most people would 
agree, however, that neither the home nor the church is playing as powerful 
a role as tbe> once did in teaching Americans to discipline themselves and 
now the schools are about to be reduced to ineffectiveness. Unless some 
new force steps into the picture and picks up the load they once carried, 
.lower standards of public morals and ethics would seem to be a natural 
unavoidable result. Granted that we of the "establishment" need prodding, 
we can ill afford to give away to lawlessness, to corruption, or to submit 
to insurrection and anarch>. We can ill afford to capitulate to bigotry 
and racism of an> order. We can ill afford to see our country's moral fiber 
be eroded by filth aiid pornography. t 

The whatever is— is rightl, doctrine as I refered to earlier is a movement 
which expressly excuses and unwillingl> condone^ the perpetrators of 
wrong and evil. This doctrine makes ethical and moral conduct a matter 
>o( health rather thtan personal responsibilit>. It eliminates the qualities 
l|||^self -discipline and self restraint. It permits indulgence in absolute and 
irresponsible freedom. In other words, this doctrine lets one do what he 
pleases, when he pleases, and often, to whom he pleaSSes without having 
to face the music. The members of this cult sneer at the old fashioned 
Virtues of honcst>, integrity, industry, and morality on which America 
grew to greatness. These people insist that they should have the right to 
determine what .laws of the land they should obey. 

Personally, I refuse to take the blame for what is in store for my grand* 
children and your >ounger children, for it is easier to capitulate for fear 
of "rocking the boat'* and it's safe to assume that the people will continue 
to be amazed b> it all -even make feeble jokes- , but man/ do absolutely 
nothing to stem the tide. Administrators, teachers, lay persons won't even 
^write a letter to people in positions to do an> thing about it. To be brutally 
honest, we can't even count upon theij^ support at the local level as this 
movement begins to pick up steam in our schools WTien I talk about local 
support, I am also referring to lack of parental control and the fear of 
losing a *^friend." 

The controversial **Dress Code^" etc. has been given over to .schools to 



solve, and if an attempt to solve it doesn't suit some students it^ is then 
tried by the courts as unconstitutional. These problems should be solved 
at home, not in the schools or courts^ 

In summary, let me leave you with some serious problems for you to 
think about as you attempt to provide an educational opportunity for all 
of your stHdents. The problems as I see them are: 

if I observe a certain sic^cness in contemporary thought and philosophy, 
which is alien to what* most of us endorse. 

2 If any individual dtizen or group of dtizens after meditation, comes^ 
to the conclusion that any law is unjust, and further concludes that 
if apprehended, he or they are willing to accept the penalty imposed" 
for violation of the act, then it becomes morally justifiable to break 
the law openly and notoriously. • 

3. The number of clergy and organizations who have openly and 
offidally partidpated in deliberate violations of the constituted laws 
of our states. 

4. Faculty members dedicated to disruption, students eager to use 
gangsters tactics, an* academic senate or coundl whose main goal is 
to erode the office or the prindpal, guaranteed him by legislative act 
(PA. 247), teacher^s organizations ^willing to exploit student unrest, 
hence the administration is hobbled to the point of. impotence and, 
a few legitimate grij)es. 

5. Permissiveness fostered by many parents, who are influenced by their 
children to seek the judiciary. Students brought up in progressive 
homes and schools where individualism is encouraged and frustrations 
avoided. Trained in scientific method, they can identify the problems 
of society, but they cannot see their solutions within the democratic 
process. 

6. Outside groups who ire attempting to exert pressure upon public 
schools' to alter their discipline and suspension practices without 
reasonaljle and fair (jeterants for the law breaker who disrupts the 

^ educational process. 

I want to be clear in conclusion, that this is my position- many will 
not ^ce, but I personally like to believe that we used to have rules con- 
cerning life, limb, and pr(^rty, rules governing the department anj^ 
manners of individuals, and finall>, rules defending dishonesty, dishonor, 
misconduct, and crime. These rules weren't always obc>ed but were believed 
in; and when broken, the rule breaker was brought to justice. 

Think about it! 
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THE POUTICS OF ADMINISTERING STUDEP^ 
DISaPUNE CODES: AS SCHOOL BOARD 
MEMRERS PERCEIVE IT 



Varl .C^ Wilkinson ^ 

Mr Wilkinson is Deputy Executive Secretary of the Miil^n Association ol School 
Boards. • , >. \ 

I may be expressing acjninority viewpoint as far as those in attendance— 
but I believe it does express the real concerns of school board members, 
school administrators and Wny parents. ^ 

I wish to clarify that the^ivlichigan Asodation of School Boards supports 
well developed and spedfic polides on student rights and responsibilities. 
We also agree that school districts have perhaps been too slow in adopting 
stlch polides particularly as they apply to student rights and the due 
process which should be provided. Too, some boards and administrators 
have been slow to recognize and react to changes which have been taking 
place in the attitude toward student rights and responsibilities and the 
accompanying court dedsions in this area. But boards do, not have an 
easy task. For example: it is one thing to say that a student has a right 
to distribute an obscene magazinfr^-but another to convince parents of 
other^students that he may have that right. J 

What ar^ some of the difficult issues facing boards in this politics of 
adopting and administering these polides? / 

First, there is extrefhe community pressures — certain community stands 
ards (and these vary from district to district). Tbfe recent Gallup poll 
shows that parents see dikdpline as the number one problem in our schools 
—and they let board members know it. Parents^ and the public expect 
schools to be under control. In fact^ discipline problems or what the public 
may see as poor disdplinc ill the schools have, had a detnmenul affect 
upon millage votes. Perhaps we have not educ^ed parents and public to 
the more liberal attitudes toward discipline, but this doesn't change what 
they seem to want- done. ^ . 

Schools, are also many times blamed for everything that happens in the 
coqlmunity. If there are drlig problems, the schools are accused of not 
taking a firm enough stand oi* critidzc^ for not expelling students whp are 
involved. ** \ , ! 

The prindpal is in the middle there Is pressure from the community — 
yet he must recognize the rights of individi^s but also the rights of other 
students. These are fine lines to follow and ^^cause of this I feel that the 
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high school prindpar$ job is about the toughest there is in our schools 
today. / 

Secondly, there is teacher pressure. Teachers expect support from the 
administration and are upset if the principal does not back' them. How- 
often do you hear from teachers? send them, to the office and nothing 
happens"— and many times there is no basis for anything happening, but ^ 
they ^pect it. Many times teachers^expect administrators to administer* 
hsH-sher discipline than the offense warrants.' 

^ Teacher organizations expound on their support of student rights— >et 
when one gets down to the classroom teacher with a probfem — it isn't 
necessarily so^ Evidence, the number of grievances filed against principals 
for not fulfilling the contract in supporting the teacher or when a principal, 
in his good judgment, transfers a student from one teacher to another 
because he see^^hat perhaps the teacher is causing the problem. Invariabl> 
such griev^ijces ^re ^uppoYted by the local union in spite of the liberal 
positioir^tated by ^le mother organization. 

Thirdly, the board and administration are faced with coming up with 
effective disciplinary measures. It seems that suspension is (about the only 
thing they have left and the more lib.eral persons and organizations do 
not believe this should be used as a disciplinary measure and are attempting 
to get lesgislation or rules passed to prohibit it. The principal must have 
something. Certainly counseling should be utilized, but it doesn't always 
solve the problem. At least suspension gets the attention of the parent. 

It would be fine if students as well as adults would do what is right 
because they want to— but this does not alwa>s happen and when it doesn't 
happen, I believe there must be some disciplinary punishment available. 
How many adults would obey safe speeds if there weren't a law— and 
even with a law, how many would do so if there weren't some danger 
of being fined or points received on their driving record? I am sure alternate 
disciplinary methods would be welcomed by school administrator^. Many 
critics say, "Find some other method." But they are not inclined to suggest 
what that method should be. Perhaps Tm a pessimist, but I don't see the 
Utopia happening. We must still give our principals some authority and 
not tie their hands completely in administering penalties in order to exercise 
C<mtrol in the school. Presently, I would say that their hands are about 
thn^^fourths tied. 

Foivthly, it is inferred that schools, delight in depriving students of 
their rights. Sur j there mayH)e a f^'w who do,, but this certainly isn't true 
of the vkst maj Irity. In the first place this type of action takes the joy 
out on the job flpr any school administrator. They don't want the hassle. 
Recently, I camtj across a handbook, The Rights and Responsibilities for 
Public School Students in Michigan, published by the Saginaw Student 
Rights Center. This handbook takes a completely negative picture of school 
pjcincipnals and schools. We do not say students should not be aware of 
their riJ^hTs and that schools should not recggnize them. Perhaps schools 
have been negligent, but I believe a more {^sitive approach is possible. 



This book challenges students to go at far as they can— to live on the 
brink, so to speak. And, we all know that 'this will cause prcjblcms whether 
in .school, community or wherever. With the problem faced by our high 
school principals tod^y, they don't need this challenge of students living 
on the brink. Again, I don't believe the majority of our principals delight 
in making it rough on students^ and a tecent survey bears this out. The 
Gilbert Research Corporation, in a study recently made, stated that a 
majorit> of students say that principals and assistant principals have an 
understanding of their problems. We must realize the principal has a job 
to do and I believe we can opt for students knowing their rights and work 
with administrators and principals in assuring that they get them in a 
positive way. The trouble is there are, too many who support students that 
think anything should go and when t^ie principal puts his foot down — ^he 
is depriving the student of his rights or is picking on him. 

School board[s, principals and other administrators involved in disci- 
plining can't win. They ara trujy in the middle and some no doubl follow 
the philosoph> that they will do what the community seems to expect until 
the C9urts or legislators tell them differently. 

To me this is the politics of administering discipline codes whiCli every, 
school board and school administrator faces as they try to operate an 
effective educational sclibol program. 
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PART 11 



PRESENT SCOPE OF SCHOOL AUTHORITY AND 
STUDENT RIGHTS: 

THE SUBSTANTIVE AND PROCEI)URAL ISSUES 
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PttESENT SCOPE OF SCHOOfc^UTHOMTY 
AND STUDENT RIGHTS 



Eugene Krasicky | 

At the time of this prtecntation, Mr. Krasicky was Assistant Attorney General, 
E4ucatton Division, for the Sute of Michigan. ^' 



I always like to come down and talk about something controversial. 
Last week the Michigan *Court of Appeak rendered an opinion on dress 
codes and hair styles. We werent' even awaPCThat they had it before them. 
Whether they solved the problem or not T^good question but I will talk 
2 about it shortly. :. , " 

T would like to Begin by pointing ^ut several things that are fundamental. 
In Michigan, the legislature controls the sqhopk and it has organized 
school districts and g[ven them certain poWeri and duties. Among the 
'powers and duties given to schteol districts to be exercised by their boards 
^^<ifedutationis the power to make rules and the power to expel and suspend 
students. Now those are very important powers. 

In the grant of authority to adopt rules^the legislature has specified that 
the' rules haye^ to be reasonable,,for tj^ authority can only be exerdsed ' 
In grreasonable niannerr Ja the a£ea^i.jsusR,ension ^and.€X^^ .the 
legislature has specified that a board of education may order or authorize 
the suspension or, expulsion from school of any pupil guilty of gross mis- 
demeanor or^persistent disobedience or one having habits or bodily con- 
ditions detrimental to the school whenever, in its judgment, the interests 
of the school may. demand it. 

Roughly, this is the grant of power given to a board Of education. Now 
this is not an unlimited grant of power because what a board does can be 
Veviewed Ijy a court and we are living in a time when courts are very 
active In school cases. As you know, we have our system of courts in Michi- 
^ gan whid\ We know as district courts and perhaps in* your area something 
your board has done has been reviewed by a circuit court. The dress code 
that' I referred \o earlief was reviewed by a circuit court in the south- 
western part of ^the state and the Michigan Court of Appeals last week 
^ reviewed what the circuit court did. We have jeasy access to the courts 
today, we have a lot of resources, perhaps limited resources would be more 
fair, legal resources* to bring law suits to test what school boards do. 

Some years ago, a suit was brought against a school district to test the 
expulsion of a student. The record against him was quite bad. a lengthy 
record of setting fires in school, being late constantly, smoking in school,, 
of causing endless ^mounts of trouble. He was able to persuade an organi- 
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zation to brfng a lawsuit for him to test his expulsion. I don't know any- 
thing about his resources or his circumstances, but his expulsion was tested 
In a federal district court and tested very carefully by a most competent 
judge who determined after reviewing the matter throughly that the 
expulsion was warranted. So what you do is subject to review by a court, 
and therefore you must be very careful about the procedures you employ in 
these areas because I think you should anticipate that what you .do may 
be tested. 

You might wonder what thq word "reasonable" means, relative to rules 
and regulations for the operation of the schools. Last week the Michigan 
Court of Appeals 5aid that a Lakeshore, dress code that specified the hair 
length of male students muit not reaclf^he botto/n of the shirt collar 
and must be above the eyes was unreasonable. Now they didn't really tell 
us why it is unreasonable and so the decision is not really helpful. The cohrt 
relied upon another case, yhich is an unreported case, involving a rural 
school distVict. I might tell^ you briefly that "when courts consider li&tters 
of this kind, they do So on records that are made before them. Witnesses 
are called and testify. WTyat they say is subject to cross-examination and 
a record is built to show ^hat a school board did, why it did it, if it in- 
volved the suspen^on or expulsion of a student, what was his side of the, 
story, what did disinteirested witnesses say abgtut this, what did the experts 
say about it? So it*s an amalgam of all this and we call it a record. Then 
on review, an appellate court reads the record, studies it^ and makes a 
determination whether far not^the decision of the lo*er court was correct. 
And so we don't have k record in the Lakeshore case. At least, we*'do|i*t 
have references to js ricord so we dpn*t kn6w why Lakeshore 'adopted a 
dress code. What problems did it have, if any, that might have led to the 
adoption of a dress code? 

What the court did was to cite verbatim the decision of a circuit judge 
tin an unreported Pint Area School District case in which the judge said 
.things like this: "The facts show that tliis young man is not k discipline 
problem to the schodl, does not create a health hazard for the school, nor 
docs his hair in an}/ way interfere with the school administration, other 
than the fact that |he school does not like the studeAt's defiance of the 
ires code." Those were the facts found by the judge in the Pine Area case. 
The court went on to say: "The purpose of a school is to educate and 
train its students. Any rules and regulations must be for this purpose. 
"The purpose for the hair dress code is to legislate style or fashioh anfl 
unless it can be shown that this regulation has something to do with 
establishment, maintenance, management, and carrying on of the public 
schools, the dr^ss, code concerning hair must fall." Jhis was the decision 
in the Pine Area school District case and it is rdied upon as the precedent 
in the Lakeshore case^ but we don*t really know why Lakeshore adopted 
a dress code. / 

So you might'ask the question, are dress codes out from here on in, and 
I can only answer that by saying, Tm not sure. First, of all, this decision 



can be appealed to the Michigan Supreme Court^fThere is a twenty-day 
period for that to be done and this decision was rendered only five days^go, 
so that period has not expired. Secondly, without knowing the facts in 
Lakeshore, you really are uncertain as to how to apply it to a school 
district that might have some need for a dress code and it is therefore 
uncertain in that regard. However, it is helpful for the school district that 
wants to know what our courts are doing with problems of this nature foir 
it to make determinations to meet its (|wn problems. J 
You will find that our office wrote an opinion on hairstyles after review- 
ing all the authorities. This opinion, made by our office before this case 
I just referred to was decided, traced all the cases \ye could find. We con- 
clude<i that boaj;ds of ed.uqation^'can make up rules and regulations re- 
lating to student hair and dress styles and exclude from school students 
who disobey such rules and regulations, in the absence of a showing that 
such rules and regulations are not reasonably related to valid school pur- 
poses, including maintaining, school discipline, providing an academic 

^environment free from disturbance and disruption, promoting student 
safety, or oth6r valid educational purposes. « ^ 

We say this principle applies for all rules and regulations of a school 

• district. They just don't have to be in this controversial area of how long 
hair might Ije. Every rule an(j regulation adopted Jby a school bbard can 

.^e tested in a court for reasonableness and, as 1 pointed out earlier, we're 
in a time of great activity in our courts td test all kinds of things. Con- 
sequently, we always stress in the advice we give to' school boards that 
thty proceed cauti^jisly, lairly, and reasonably in adopting the rules that 
will, determine the conduct 'of students in their schools. 

Now the other side of this coin is what happens when the students 
disobey these rules? How do you deal with'that? And we nqw talk about 
suspension and expulsion. We have very little case law in our own state 
on suspension and expulsion. We had one reported Michigan case involving 
a student who accidentally broke some windows in a scHool building. The 
schooj authority said, "We're not going to let you back in until you pay for 
^he windows." His father said, "Fm not going to pay for the windows" and 
the youngster said, "I don't have' any money to pay for the windows." The 
Michigan Supreme Court said, "That youngster has to be readmittetf to 
school. This is. not a reasonable basis for the expulsion of a student who 
accidentally broke windows and who does not have the means to pay for 
their replacement." That is the only Michigan cas€ on the question of 
expulsion. 

Now there have been some federal cases decided which are not entirely 
in agreement, but they illustrate part of the problem in this area of suspen- 
sion and expulsion. Wc had a youngster expelled from school ior a limited 
period of time and a suit was brought in a federal district court over his 
reinstatement. He is the fellow who set som6 of the fires and )ie was late 
constantly and he just caused all kinds of troubles. You cannot run a 
school and allow something like that to happen. You know, we talk about 
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rights, and rights aie very important, but responsibilities are very im- 
portant, too. In the operation of a school, you talk about the rights of all 
the students in the school, and the rights of the teachers in the school, 
the rights of Ihe administrator in the school, the rights of the school 
board, and also the rights of the parents. It's everybody's rights. And 
when you talk about it.that way, you begin to talk about responsibilities. 
How can we provide an educational experience that would benefit all 
students? And yet our culture today talks about rights, and properly so 

. in most instances, but I think weVe kind of preoccupied with rights and 

*we don^t talk enough about responsibilities. 

In this case involving the young man who simpl> did not want to live 
by the rules, the federal district court reviewed his case carefully and 
made some findings and said some things that ^re quite significant. First ^ 
of all, the court pointed out that when a youngster comes to* school he does 
not leave his rights outside the door, his dvil rights as a citizen of the com 
munity, as a citizen of the state of Michigan, as a citizen of the United 
States^ He takes all those rights with him. However, his enrollment does 
not clothe 'him with immunities not enjoyed b> otj^r citizens of the 
community. He has no sp^ial privilege not to cSnform to reasonable 
standards of speech and coriduct, nor to^ enjo> ^ny special considerations 
with respect thereto- And certainl> his student status does nut give him an> 
right to violate or impair the rights of others or engage in conduct that 
tends to deprive other students of an orderlj atmosphere for study. That s 
what these cases are all abftJut, to provide the opportunity for orderly 
study by alTSludenls^certainly not to insult, harrass, or abuse the ad . 
ministrators of the school>fe^is particular c&e, the court said that the 
youngster should know what h^ did wrong and why he was being con 
sidered for expulsion. He should be told that, and in this case he was. 
Then Be should be given ^a hearing in whith'he may defend himself. 

Now disagreement comes as to what thje nature of the hearing is, 
whether or not it is an adversary proceeding. We might best describe an^ 
adversary proceeding this way. 'It is really a fight between two interests 
in which there is the right to cross-examine witnesses on both sides. If 
someone is accused of a crime, that is an adversary proceeding, if there is 
a trial on the merits. Parties are entitled to be represented by attorneys, 
they are entitled -to knaw what the charges are, to make all the defenses, 
to be confrontedTby witnessjg^o have a right to cross^xamine. These are 
the elements of an adversa^«>ceeding. This particular judge said this 
was not an adversary proc^PV|L The youngster was entitled to know 
what he had done wrong and haa a right to defend himself. Becawse this 
was a federal district court, and. because the decision was not ajjpealed, the 
decision was not binding on other district cour ts and was 'not binding on 
the state courts. It isua precedent that caabe followed if a judge wants 
to follow it. / 
. Now in tlie same federal judicial district there was another case in 
volving another >oungster from another school distj-ict who >had some 



printed material in his lockej- that had some obscene words in itl The 
school ^authorities became quite concerned about this and ordered his 
expulsion The judge who heard that case said that the student had lo be 
given' a hearing and that he had' a right to know who the witnesses Were 
against im. The hearing also had to ha\e the elements of an adversarj^ pro-, 
ceeding. So these two courts are not in' agreement. Because we do not Have 
a decision of our highest court, the Michigan Supreme Court, we do mot 
have a definitive standard in this area. ^ I , 

Now later on in some of 'the programs you-^re going to attend ii is 
going to come to your attention that the State Board of Education is con- 
sidering rules on suspension and expulsion of students and I won*t go into 
what they are considering because I don't think it is appropriate for me . 
to do that. In any even.t, in the near future, this should be settled ioi ill 
. school districts relative to the procedures that must be followed in ord^r 
to make certain that students arg treated fairl> in the proceedings that 
determine whether or not the> have in fact violated rules and regulations 
of the school district and whether or not they should be suspended or 
expelled from school. 

A> number of recent cases involving whether or not education is a. 
fundamental^^ right also have implications for suspension and expulsion, 
such as a case within the last two years in which the Attorney Geyieral 
of the State of Michigan and the Governor brought a suit on the financing * 
of education. The important concept of^whether or not education is a 
fundamental Interest was involved in that law suit. The Supreme Court of 
' Michigan has decided that the right to vote is a fundamental interest find 
the significance of such a holding is that if yo^ do anything to puf any 
restriction on the right, there ha^e to be compelling reasons for doing so. 
There is a heav> burden to satjisfy before the cojLirt will allow it to be done. 

There Wa^ a law suit involving The University of Michigan and its 
studftnts who wanted to vote, even though their parents lived in other 
states and there was a qu^ion as to whether or not they were residents 
here or in some: other staWKXir court said that the right to vote is so 
fundamental t6 citizenship that if the state puts any kind of restriction 
. on it, theft have to be very serious reasons for the restrictions. 

Now in our finance tast, when the Michigan Supreme Court first 
decided the case in our favor, they said education was a fundamental in- 
terest. But a rehearing was granted and then. they dismissed our case so 
we, do not have a precedent in Michigairtoda> that educa^on is a funda- 
mental interest. So tjie^right to attend school is a right given by the state 
legislature and the right to remain in school, subject to compliance with 
reasonable rules and regulations, is protected hy other clauses of the con- 
stitution but it is not a fundamental interest. 

Within the past several years, we had etnerge in this state a serious 
problem of suspension and expulsion. Without mentioning names, which 
I don't think are significant ^nj;^ay, we had an incident in a school which t 
I took plac^one day at lunch time that affected the lives of many young 

ERIC. . . ,f ~- 43-1 33 



people. There was. a fight and youngsters were .suspended anjl then some 
of them were .expelled. The sdibol district provided hearings before the 
expukion and they gave the highest degre^imaginable of .what wc call 
due process of law. They provided ever> safeguard to the students. They 
had a right to appeaC .with attorneys, the right to kpow who the wit- 
.nesses were against them. It was trul> an adversar> proceeding. Then when 
it was all oyer, the students were expelled. Now in the cases I have men-, 
tioned today and the,cx>urt*s revfcw of the expulsions ,they would have said 
the school board acted within its lawful authority,' and even lyider the 
division of opinions I have referred to about what kind of proieedings you 
have to provide before you can expel or suspend satisfied evin the most 
demanding of courts. This district went far bejyond what either judge said 
was required. But it expelled nevertheless, which V^as an extrenjely tough 
thing. 

These decisions have great consequences. Iliey affect young people's 
lives for a long time and perhaps forever. So the powers that have, been 
'given by the legislature, the power to^ adopt, rules and regulations, have 
to be exercised in a* reasoniable manner and when there are infractions of 
them — and there comes a time when th^ interests of the school require 
that there be either suspcnsioris or expulsions— we urge that the procedures 
that are used be extremely fair. I tlunk that any scliool district^ that is 
contemplating procedures of this kind should expect to have them reviewed 
by a court and possibly hear about them' on TV and so^on, in our age 
when everything is reported immediate1>. Proceedings should be fair, they 
should be reasonable. 



V 
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COLLECnOI^MAHmNANOE^^ DISSEMINATION 
OF INFORMATION FpUND IN 
STUDENTS' RECORDS 



■ D^^L A.' Stone 

Dr Stone is an Assistant Professor of Guidance and Counseling, Oakland University, 
Rochester^ Michigan. 



This p^r addresses a difficult issue of law surrounding confidentiality 
and the collhrtion, maintenance' and dissemhiation of student records and 
dvil liberties problems that occur from recordkeeping about school diil- 
dren. School children have widely different ages, problems and life situ- 
ations. We are forced to comprehensively treat the specific problems, that 
arise from all the various legal and educational problems surrounding 
school recordkeeping. I will describe central ricord privacy problems, 
emphasizing those aspects which are of particular imporUncc for the rights 
of children. I will then $uggest some general principles which, when ap« 
propriately applied in specific settings, may help to ameliorate some of. the 
problems associate with the maintenance and use oi records concerning 
school children. 

School records typically serve both an historical function (as the school 
memories which preserve infoni^tion about students) and a communicatio^. 
function (as they are movid within and among schools). Information in 
such records may influence decisions a6)ut an individuals present sUtus- 
or qualifications as well as prediction^ about his or her futufte behavior. 
Opportunities may be afforded, rewards allocate^ and punishments assessed 
irt part on the basis of record information, ; '/ '^'^ \ - ^ 

School records play a suffideritly important role in everyday ded^'on 
^ making a^bout children to posfc a threat to dvil liberties when Ihose record 
systems are in error or misused o^ misinterprejed by others.. \Vhen record 
information is inappropriate to the dedsion being made, or. |s in^, error, 
or when it is shared with persons who may misinterpret its 'meaning,*it 
may perpetuate a wrongful or niisleading diaractcrizatipn.^df the* in- 
dividual's habits, abilities or^xonduct. As a result, 'we have'to address 
continually the policy questions of how wide and deep we wish our. school 
memories to be and how readily information from them should be share(f. 
Such policy questions rafse issues of privacy and confidentiality, while 
problems of "due pr<^" largely concern the individual's control over, and^ 

NOrr- 'The Ri$hU and Privacy of Parents and Students legislation enacted tub- 
scqueat to Br. St<{ne's prcsenUtlon appears in the Appendix at page 

er|c; . ; , • ■ 45 ■ _ i 



ERIC 



• . . ■■ ■'■•A 

rights of partJcipation in, school recordkeeping. Due process problems 
concern how much of the record content, sharing and interpretation is 
visible to the parents and student, and how much control the> rha> exercise 
over material included in a student's record. . . * 

Most record privacy problems doliot aristc out of* accident or occasional 
error, they are erroneousl> built into the public school .recordkeeping 
process itself. Most recordkeeping goes on in the backgr6un<J of organi- 
zational life, the files of a school represent a support system Which is for 
the most part taken for grapted by those who use it. 

Civil^ liberties protections, including matters of individual privacy, 
commonly ocaip> onl> the margins of school concern. WTiether research 
is involved or school administration or counseling, civil liberties questions 
often may receive only occasional professional or official attention. 

Any description of the child's constitution^ rights of privacy, con- 
fidentialit> and due process cx)nfronts three serious difficulties." First, the 
child generally is not regarded as a full member of the society and is not 
often treated as a pitizen with rights. Second, whatever rights the child is 
understood to have are almost alwa>s exercised through the child s parents. 
Thirds students' rights of privacy and confidentialit> are unclear under 
existing law. Where inforcnation pri\ac> is concerned, the child may dwell 
in a special limbo created b> his inferior stat^us as a child. An additioifal 
stigma of misbehavioi;, deviance or extraordinary abilit>, and the general 
lack of xlarit> in the laws and customs governing the use of personal in 
formation in this sodet> can onl> xesult in confusion and misuse of in 
formation of a' confidential nature. 

A recent controversy in New York City illustrates these problems. 
Parents of children whp had been abruptl> transferred from one school 
district to ariother petitioned for access ^o school records so that they could 
monitor what was being said about their children b> teachers and ad 
ministrators. This was eventually granted by the State Education Depart 
ment. However,, questions were immediately raised t> counsel9rs about 
the confidentialit> of their communications with students. As important 
as fjarental access to ^e^brds is, there are occasions when the child may 
need to talH in confidence with someone who is not a relative. • 

Several national educational associations have also expressed concern 
regarding student records. The American Personnel and Guidance Asso 
ciation (APGA) issued two non legal statements on the release of student 
records in June 1961. APGA said that parents have rights and responsi- 
bilities to learn and know of their children s status. Educational institutions 
are responsible for insuring that the content and manner of records gathered 
are limited to those materials that contribute to its efforts to educate the 
students. The December 1971 issue of the American Personnel and Quid 
ance A^tiation Journal is devoted entirely to the problem of confiden 
tiality, invasion of privacy, and ethical standards related to student in 
formation. .The American School Counselor Association has deve^ped a 
model statement on principles of confidentiality. The National Association 
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of Secondar>- School Principals in September 1971 issued a memorandum 
entitled The Confidentiality of Pubic School Records, / . > 

Consid^able interest in this subject has been demonstrated in Michigan. 
The Michigan School Board Jottrnal in a recen^ issue carried an article 
expressing its concern about the lack of policy in the area of student 
records. 

On October 6, 1971, the Narcotics and Drug Education Advisory Council 
for the Michigan Department of Education submitted to the Michigan 
State Board of Education a report entitled Proposed Guidelines for Drug 
Prog^afns in Michigan Schools Grades K-12, Eight pages of this document 
discu$s confidentialit> of information, the rights of parents to be informed 
about their children's activities, (the responsibility to report an illegal 
act) and the confidentiality, of client information. It also discusses the 
problems regarding the school record and the storing of information^ about 
drug use. 

The well knpwn and highly regarded Russell Sage Foundation in New 
York Qty has issued a report based on the recommendation of twenty 
authorities from the fields of law, education, social science, and public 
aSairJs which explores the ethical, legal and practical issues surrounding 
school recordkeeping.' The Foundation Project Chairman, David Goslin, 
states that the basic problem is that "virtualy all school systems now main- 
tain extensive pupil records,** but ver> few have clearly defined policies 
on how4o use Qiis information. 

In Michigan certAin aspects of confidentiality are mandated by law 
such as ( I )' Conjidentiality of Case Records whrch is part of the State of 
Michigan General School Laws. Refer to Adininistrative Rules R. 340.1007. 
(2) Thi Maintenance of Confidentiality of Personality Test Rtsults, Act 
30S~Public of 1967. (3) School Teach&s and Employees Not to 
Disclose Communications from Students or Other Juveniles, Michigan 
Statutes Ahnd^^ted. 2tA.2 165— Section 2165. There is a»need for each 
. school district to develop a comprehensive policy regarding student* records. 

This bn^f overvieVv of the social, legal and ethical problems surrounding 
.student recordkeeping is offered in hopes that the seemingly clerical record- 
keeping, task has injportance and is crucial to the equal educational op- 
portunity, of all students. Indeed, poor recordkeeping, undefined practices 
and a s>stem without safeguards nru> injure untold thousands of students 
.yearly as jobs, opportunities for further education, or training or employ- 
merit dte lost due to the uncontrolled proliferation of information about 
students to those with ho right of access to this information. 

Because so mas\^ school districts have no formal policy governing the 
collection, maintetiahce and dissemination of school records, the foljowing 
material is' offered as .a model to serve those legal and ethical cannons 
^previously rrietvtioned. 

^ t'irst,^ we may categorize the dat^ that goes into school records as 
follows':. 



Category "A" data: Includes official administrative records that con- 
stitute the minimum personal data necessary for operation of the educa- 
tional system. Specifically, we take this to mean identifying data (in- 
eluding names and addresses of parents or guardians), birth date, academic 
work completed, level of achievement, and attendance data. 

Category "iB" data. Includes verified information of clear importance 
but not absolutely necessar> to the school, over time, in helping the child 
or in protecting others. Sf)ecifically, scores on standardized intelligence, 
achievement, and aptitude tfests, interest inventory results, health data, 
family background information, systematically gathered teacher or coun- 
selor ratings and observations, anecdotal records, and verified reports of 
serious or recurrent behavior patterns are included in this category. 

Category "C" data. Includes potentially useful information but not yet 
verified or clearly needed beyond the imme<ijiate present, for example, 
legal or clinical findings including certain personality , test results, and 
unevaluatcd reports of teachers, counselors and others which may be 
needed In ongoing investigations and disciplinary or counseling actions.* 

Such data should be reviewed at least once a year and destroyed *as soon 
as their usefulness is ended, or transferred ta Category '^B." Jransfer to 
Category "B" may be made only if two conditions are met, namely, ( 1 ) the 
contTnuing usefulness of the information is clearly demonstrated and (2) 
its validity has been verified, in which case parents must be notified and 
the nature of the information explained. 

If, for any reason, temporary unevaluated data are held for more than 
a year, the existence of these data must be discussed with the parent and 
the reason for their maintenance explained fully . Parents then should have 
an opportunity to challenge the decision to maintain such data. 

Regarding confidential, personal files of professionak- in the school 
(school psychologist, social workers, counselors), it is recognized that 
professionals working in the school may maintain personal and confidential 
files containing notes, transcripts of interviews, clinical diagnoses, and 
other memory aides for their own use in counseling pupils. Any and*all 
data that are considered to be the personal property of the professional 
should be guarded by the rules given above in addition to tho^ dictated 
by professional ethics, subject to the terms of the employment contract 
between the school and the professional arfc any special agreements made 
between the professional and individual parents and, or students. 

Category* IdenSfying information 
Attendance record 
Grade level completed 

Record of achievement (grades, standardized achievement 
test scores, class standing) 
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Category B: Health record / 
IQ and ^titude test scores , / 

Personality and interest test scores * • • / 

Record of extracurricular activities 
, Family background data 
(teacher and counselor observations— see Category C) 

Category C. Teacher and counselor comments concerning academic per- 
formance, work habits, strengths and weaknesses, con- 
duct, motivation, special problems, and the like. 

Reports from outside agencies including delinquency reports, 
psychiatric evaluations, etc. 

Reports of parent-teacher, parent-counselor conferences 

Work samples 

<f Implement(tlion 

Step L Set up a district-wide committee to study the problem, cur- 
rent policy, and to formalize the procedures for collection 
and maintenance of student records. 

Step II. Review policies with counselors, building administrators and 
central office personnel. If they have comments which do 
not violate the ethical standards proposed by this report, 
incorporate thejn. 

Step III. Prepare a written procedure using examples and safeguards. 

Have this procedure endorsed by youF building personnel 
and present this to the Board of Education at a public meet- 
ing. The Board should pass on the procedure and adapt the 
procedure as a policy for the school district. 

i 
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Example Letter Livonia Public Schools 



RELEASE OF STUDENT RECORD INFORMATION 



To the Student: 

The inclusive dates of your enrollment at this School, your last grade 
completed and the date of your school leaving or graduation are the only 
kinds of information which will be released to other schools or employers 
without prior approval. To conserve valuable time and as a convenience to 
you, the records office rail comply with your spedfic. instructions when 
inquiries arfe received about your school records. 

This approval form for the relase of information will become a part of 
your permanent school folder. Changes in instructions may be made by you 
at any time by sending a written notice with your signature and date to 
the school records office. & is to your advantage to have such instructions 
included in your record folder. * ^ * 

Schools and Scholarships 

Please forward a complete transcript ,of my high school record to the 
admissions office of any school which requests this information or to any 
scholarship' granting agency to which I have applied. I understand that 
this will include test scores as well as my attendance dnd academic record. 

^YesO NoQ ^' 

Employmtnt 

>^ . 

Please send the following information to any employer who requests it. 
( Check appropriate items.) 



Check No More 
Than One Of 
The Firtt 
Three Items 



□ Transcript of Credits— Includes courses taken and gracies only. 

□ No transcript — but information only about general school per- 
formance. Rank: upper third) middle or lower third. 

Cf No transcript — but provide grades for spedfic classes about 

which' the employer may inquire. 

Attendance information. 
tD I do not choose to have the aboW information disclosed with; 

out a specific written confirmation by myself for each written 
. request. 
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Government Agencies ^ 

School olfidals do cooperate with the armed services, pohce 'and the 
coyrts, and upon proper identification and request will release information 
regarding name§, addresses, bjirthdate and attendance records. Additional > 
information will be provided only with the prior approval of the student 
and 6is parents. * . 

^ Please send the following information to any government agency which 
requests it. / Check appropriate items.) ' , 



Check No More 
Than One Of 
The First 
Three Items ' 



□ 
O 



Transcript of Credits — includes courses taken and grades only. 
No transcript — but information only about general school pcr- 
' formance. Rank: upper third, middle or lower .third. 
No transcript— but provide grades for specific classes about 
which the employer may inquire. ; 
Attendance information. 

I do not choose to have the above information disclosed with- 
out a specific vifrittcn conlirmation by myself for each written 
request. 



Date Student's Signature j.\ 

Date Parent's Signature ^ ^. : . . 
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FAIR EMPLOYMENT PRACTICE AjCTi PURPOSE; 
CIVIL RIGHT 



\ 

PUBUC ACTS .1955 — NO. 251 

« 

An act to promote and |)rotect the welfare of the people of this state^ 
by prevention elimination of discriminatory^ employment practices 
and policies based upon racjc, color^ religion^ national origin, or ancestry, 
to create a state fair employment practices commission, defining its func- 
tions, powers, and duties, and for other purposes.- 

The People of the State pf Michigan Enact: 

423 JOl Fair employment practice , act; purpose^ civil rights M.SA. 
17.458(1) Sec. 1. The opportunity to obtain employment without descrimi- 
nation because of race, color, religion, national origin, or ancestry is hereby 
recognized as and declared to be a civil right. 



In ^conforming with this act it would appear that school districts 
should not release the followi^ information when a sti\dent is being 
considered for emplo3anent. ^ ^ 

1. Race 2. Color 3. Religion 4. National Origin or Ancestry 

**' " 

/ . 5. Birthplace 
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CONnDENTIAUTY REFERENCES — STATE OF MICHIGAN 
MICmCAN STATUTES ANNOTATED 



Revised Judicature Act of 1961 - 

27A.2165 School teachers and employees not to disclose communications 
from students or other juveniles; consent. 

SEC 2165 " ^ t . 

No teacher, guidance officer, school executive or other professional person 
engaged in character building in the public schobl^s or in any ot]}er educa- 
tional institutipn, including any clerical worker of such, schools and in- 
stitutions, who maintains records of students' behavior or who has such 
records in his custody, or who rei^eives hi confidence c^munications from 
students or other juveniles, shall .be allowed in any proceedings, civil or 
criminal, in any court of this state, to disclose any information obtained 
by him from such records or such communications, nor to produce such 
records or transcript thereof, txcepi that any such testimony may be given, 
, with the consent of the person so confiding or to whom such records relate, 
if such person is 18 years of age or over, or, if such person is a minor, with 
the consent of his or her parent pr legal guardian. 



STATE OF MICHIGAN GENERAL SCHOOL LAWS 

R. 340.1007 Confidentiality of case records / ' 

Rule 7. School Social Work case records shall t)e maintained as confidential 
in a locked file in accordance with section 2165 of Act No. 23(5 of the 
Public Acts of 1961, being section 600.2165 of the Compiled Laws of 1948. 
The Superintendent of the local or intermediate school district shall 
designate mentbers of the school 3tafF who may have access to such records. 

R. 340.1106. Confidentiality ofntest results 

Rule 6. (1) Specific responses to personality tests, projective ancf non-pro- 
jective, shall be adequately safeguarded from becoming accessibly to others 
than those personnel qualified as prescribed in rule 5 to administer and 
interpret these tests. An interpretation summary of test results may be 
made available by such qualified personnel only to individuals directly 
concerned with the educational welfare of the pupil. However, ppccific 
responses and interpretation summaries may become part of published 




> 

research findings and rep(yrl^i«^the identities of the individuals tested 
ire properly safeguarded. 

(2) A transfer of incHyidual personality test interpretation summaries to 
other school districts oVagendes shall not be made without the permission 
of the parent or guardianjexpressed in writing and filed ^with the sendifig 
district. 

R 340.1107. Superinteijdent's responsibility for compliance 
Rule 7. The superintendent of schools in a ^district providing a school pro- 
je^ or program in. which personality tests, ^e used is responsible for com- 
pliance with these rules. 
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IMPROVING SCHOOL .ATTENDANCB. 



Ben Tasick 

Mr, Tasick is Assistant Principal of the Ypsilanti, Michigan High School. > 



One of the major problems confronting today^s ^education is a rapid 
increase in student absenteeism. Playing hooky from school has become a 
national Sport for an^increasing number of students and the rate of absen- 
teeism ri^s annually. In attempting to deal with4his problem many school 
districts ^re tor the iirst time instituting attendance pol?des and^are en- 
forcing them irrevocably. Unfortunately, most of these policies are punitive 
and negative in nature and are ha\^g a negligible effect in resolying flhe 
problem while antagonizing and al^ating the students. 

In re^arching an attendance policy for Ypsilanti High School I found 
that many districts function on the^fessumption that tliere is something 
wrong 'with the student if the student doesn't attend regularly and then 
base fhe total policy on that assumption. We have many districts which 
are (filing stucjjnts after an X amount of unexcused absences without 
ever 'considering the students academic standing at the time of the violat^ 
of the pblicy. This I find not only an unconscionable practice but a direct 
repudiation of how one learns and achieves academically. Out of pure 
frustration and refusal to analytically look at the problem of absenteeism, 
many districts have imposed simplistic and highly questionable attendance 
policies, Ypsilanti is no exceptioh to this practice. A highly punitive at- 
tendance policy was adopted by the Bpard of Education and when students 
demonstrated en masse the Board was fofced to retrench. 

Poor attendance is a complex problem and the total school environment 
is responsible for its solutions. Classroom instruction, involved guidance 
and counseling and fair and equitable enforcement of school rules all play 
a large part in good school attendance. Teachers must begin to re-examine 
their daily classroom practices and question how they contribute to poor 
attendance The counselors must work with attendance problem studeju^ 
since the counselors have access to resources and havc^.^Jwtd^cx'len^ 
training in the maturation of the adolescents. Far too often many coun- 
selors perceived attendance problems to be an administrative problem and 
refuse to accebt any responsibility in dealing with it. Finally, administrators 
have the ultfmate responsibility in creating an atmosphere conducive to 
the establishment of policies that will encourage good attendance as op- 
posed to providing a long list of penalties. 

As a practicing administrator I am not only cognizant of the factors 
contributing to poor attendance but I also have the incumbent responsi- 
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bility of articulating these factors to the total educational community 
wlych includes t^ie parents who in the final anal>sis should play a larg^ 
role In policy development, I str6ngl> urge that attendance expectations 
be defined b> ever> school district. Attendance is a legal and moral responsrt 
bility of all educators and they should discharge it not as a death penalty 
like many districts do but instead should begin to establish new positive 
and constructive approaches* to improving, school at tendance . 

One example of a district's attempt to cope with attendance problems is 
reflected in the following policy. After its implementation it was evident 
that modifications would be necessar>. Recommendatjons for improving 
upon this policy follow.the polic> as it was originally written. The experi * 
ence of this district may be representative of probleins encountered by^ 
other district\as they formulate policies and practice in the area of at- 
^tcndaiicev 
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STUDENT ATTENDANCE POUCY Afff) PROCEDURES 

• \fp,silanti High 
1W3-74 




(Revised November 19,11973) ^' 



Philosopky ^ 

It should* be obvious 'that goocTattcndance is netessary for ""good 
achievement and progress in school^ Sinoe many classes^ are pcrformante 
oriented, attendance is a must. iQtelfectual and soda! growth, depends on 
social interaction which is an integral part of classroom instruction.'Prepa- 
ration for future rcsponsibilit> depends on development of rcspo^bilitics 
and punctuality at an early age. j 

The 10% absence allowance described below is to be considered "sick 
leave" and should be used for illness and emergecy kinds of situations. 

Policy , . 

Students must ^ttend 90% of each semester course in order to receive 
credit; 'for that course. Vacafions are not* included in the 10% absence 
allowance if over three (3*) school ^ays And not more than ten ( 10) school 
days, with parental consent. It is recomn\ended that parents contact the 
atendance officer to excuse the absence and students should pre-arrange for 
make-up work with teachers. If pre-arrangements have not been made, 
parents must contact the attendance officer by phone or a \i^tten notice 
within two (2) weeks, of student'^s return to school from a vacation for the 
absence to be excused. ^ 

Procedure • ' • * * ' . - 

I. 10% applies to all absences. Those absences jiiie to illness V^^ll count 
as one absence (i^e., 1 days 1 absence; 2 consecutive days = 1 
absence, 3 consecutive days - 1 absence, e^c). Parents must contact 
the school in case of illnesses which exceed one day. Absences due 
to a death in the family are excusable. Parents must contact the 
school on those absences so that teachers may be notified. Make-up 
work milst be cleared within two (2) weeks or they will count as 
* '^unexcuswi Absences. ' ^. • 

Some types of clasjroom' work and experiences cannot be made 
up, yet if it is possible to make up missed school -work, the student 
will be allowied tw®* (?) weeks Jo complete it? Those ^students at- 
tending performahce oriented classes will not be penalii^d for worV. 
- . that tannot ht made up if Uie absence is excused. 
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Absences are not be carried over fwm one semester to the next. 

School spojisored activities such as field trip^^ sporting events, stu- 
dent council meetings, vacations, death In the familj', etc., do not fall 
within the 10% attendance policy. 

2. Teachers must contact the parents and counselors after three (3) 
. • abse^nces by phone or by a Student Referral Form. The same proce- 

,dure is to follow after six (6) absences. If the student exceeds the 
10% absence allowance '(9 days) a conference must be arranged 
between student, parent, teacher and counselor. They will decide on 
the best course of action, such as failur^, a probation* period, P.E.P., 
Adult Education, etc. In cases invplving lack of parjental concern, 
% the parent may be omitted from the conference. | 

3. Attendance must be taken ever> hour ^nd recorded (Jarefully for. , 
records. The teacher Record Book is the legal record <|f attendance. 

4. For perfect attendance the teacher has the option io exbuse students 
from final examinations. 

'5. Exceptional cases will be reviewed by the Attendance y)fBcer or an 
Administrator. An Administrative waiver ma> be granted in cases 
where the best interest of the student and school will b.e served. 

Tardiness Policy 

1. Each four (4) tardies in a three week period will mean the student 
must come in^ftei school for an equlvdent^amount of time to make 
|b lip their tardies. 

^ 2. If a student continties to have, a problem with tardiness, a conference 
jyill be made wth the student and teacher to discuss the problem. 
If after the teacher student conference the student continues to mis- 
use the tardiness policy then the teacher shall have the right to con- 
vert all tardies to absences (4 tidies = 1 absence). 

3. If the student leaves the classrwm without permission it is to be 
counted as an absence for that da>. Hall passes shall be issued in all 
classes except the Creat RooiVi when a. student leaves the classroom 
during a class peridii. 

4. It is recommended that if a student is more than twenty minutes late 
to class, a pass is required to enter the classroom. If the student can- 
not present this pass, it will beiConsidered as an absence for that day. 

Conclusion ^ 

The students must understand that this new policy, if adopted, must 
not be abused. The specified number of allowable absences is to be used for 
legitimate purposes onl> including illness, doctors appointments, dentist . 



♦Probation action — allowing five (5) cl.i>s for excused absences only, Ttic number 
of additional ab^ncc da>s dcscnbcd abo^c is to Ik, determined at the conference. If 
you go over or misuse five. (5) days then >ou do not receive credit for that course 
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♦appointments, etc The student who arbitrarily cuts classes and then finds 
himself faced with absences exceeding the prescribed limit has abused 
the policy and will have to contend 'with the decision of the review con- 
ference We must all cooperate by attending classes regularly or we have 
failed in our cause. 

• • 

ATTENDANCE POLICY RECOMMENDATIONS FOR 
SECOND SEMESTER 1973-74 SCHOOL YEAR 
(Submitted January 14, 1974j 

Due to the fact that the present and past attendance policy for the 
school year 1973-74 is one of many loopholes and is far too specific for 
implementation* changes are being recommended for the second semester 
of tfie current school yean The present policy is very difficult to interpret 
and administer with any degree ofconsistency and fairness to our student 
body The idea of excuses for certain types of illnesses, vacations, etc., are 
too detailecl and allows onl> a limited number of students to receive benefits 
or excuses for legitimate absences. Therefore, I am recommending changes 
that hopefully are general enough for all students to benefit from and 
receive credit for excused absences and to be penalized upon violation 
of the attendance policy. 

The recommendations are: 
. I. 90% compulsory attendance. 

A The idea of 90^1 compulsory attendance should be changed. This 
does not imply that good attendance is not to be encouraged, but 
that a students passing or failure should not depend upon his at- 
tendance but more on his academic achievepient. If teachers have 
outlined course objectives for students and they are accomplished 
this should take priority. . 

B If a student is absent from school for reasons of ilbiess, vacation, 
school functions, or unavoidable situations, he must be excused 
for his absence. Wljen a student returns to school he must bring a 
written excuse explaining reasons for absence. This note should 
. include dates of absences, reasons for absence, and the signature 
X)f a parent or guardian. 

The note is to be presented to the attendance officer who will 
issue a readmit slip. If a student is registered under adult status, 
htf or she may sign the written note confirming absence. J[f a 

^ student docs not have a note upon returning after absence, a 
temporary unexcused note will be issued. Failure to bring a 
written excuse within two 'days results in an unexcused^ absence 
and mark of "E" for all work missed during the period of absence. 
Teachers should allow make up work for all excused absences if 
make up is possible. In cases of movies or skills oriented classes. 
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efforts should be made to substitute for the exercise that the 
/student missed^ Thejtiipe limit for make up is left to the subject 
* teacfier. , . " ' 

III Tardiness v \ ' ' ' ' • 

A, The idea of marking a student absent for being over 20 nlinutes 
late should be changed. If a student knows that he is going to be 
marked abse;it for being' more than 20 minutes* late/h6 might' 
choose to roam 'the halls or do things that are not a pant of his 
daily class schedule. Many students have legitimate reasons for 
being late to class. In sucb cases a' pass should be issued by the 
teacher or staff member vhohas-detained the^student. Any studept 

, who arrives' tardy without an official pass should be dealt with 
by the individual class room teacher who may set up rules and 

" regulations in fm^d to class tardies. Students are allowed ample 
tinie for class^pchange and travej^ therefore,, .tardiness is not 
expected. ^ ^ * 

III. Student arrival and early leave. * *. ' 

A. Any student arriving tp school ^fter 8.30 A.M. should sign in at 
' the attendance office. E.xcu^ or un^xcuscd adrfiits will be issueid. 

The check in is important because the ojfidal report county may 
.have been turned in before the student arrives to school. 

B. Any student leaving school before the end of the regular school 
day should check out with the nurse or at the attendaiice office. 
Any student who leaves the building \^thout prpperly checking 
out will receive "E" for those classes missed. Students must obtain 
readmit slips from the at'tendance office upon return to school. 

ly^ Student referral policy.* . * • . . 

. A, The classroom, teacher should fill out .referral forms onr unexcused 
absences only. The first referral form" should be senjt when the 
cla&^room teacher feels 'that a class skip pattern has" developed. 
At that time the te^^her should notify the attendance office and 
parent study conferenses are 'to be held. The referral form should 
be •'filled^ out properly and should fist all data that is of value 
in the individual case such as student name, grade etc. If skipping 
problem cannot be resolved at the attendance office, the case will 
^ be turned over to the assistant principal for djsciplinar> action. 
Second hour is the official" counting period for daily attendance. 
Each % teacher^ who has a secopd houP class should report by 
2.30 P.M. each.day those students whb were not in attendance. 
. If a student arrived after secfbnd hour the respective teacher ^W11 
. be notified by the office of.any attendance change to be recorded. 
The student attendance probation procedure remains the s6me. 
After the ninth unexposed absence th/* student should be issued 
the attendance probation slip and a possible parent conference. 
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I. INTRODUCTION 

Congress shall make no law . . . abridging the freedom of speech, or 
of the press . . • 

(U.S. Constitution, First Amendment) 

Every j^i^n'may freely speak, write, express and publish his views 
on all ^subjects, being responsible for the abuse of such right, and no , 
law shall be enacted to restrain or abridge the liberty of speech or of 
the press. 

(Michigan Constitution, Article 1, section 5) 
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Students are citizens within the meaning of these jconstitutional provi- 
sions' and thus their publications— be they petitions, pamphlets or news-^ 
papers— art protected. Though the rights of students are not in every 
instance coextensive with their rights off school prerinises^ or the rights of 
' adults,"* they remain substantial, as the Supttme Court has noted. 

, The vigilant protection of constitutional freedoms is nowhere more vital 
than in the communit> of American schools. The classroom is peculiarl> 
the "marketplace of ideas." The Nation s future depends upon leaders 
trained through wide exposure to that robust exchange of ideas which 
discovers truth out of a multitude of tongues, [rather] than through 
any kiniof authoritatve selection.* 

In our system, students may not be regarded as close-circuit recipients 
of only that which the state chooses to communicate. They may not 
be confined to the expression of those sentiments that are officially ap- 
" proved.' *" 

Is freedom of the pfess an absolute right or may H be subject to some 
regulation? - * 

Freedom of the press is not absolute,'' but any substantial limitation 
on its exercise bears a presumption of unconstitutionality.' This does not * 
mean Jthat certain categories of expression ^re not unprotected nor that 

1 Tinker v. Des Moines School District, m U S. 505 (1969). 

- Id. at 506 refers to "First Amendment nghts applied m light of the special circum- 
stances of the school environment.'* See also e^. Eisner v, Stcmford, 440 F.2d 803 at 
SOS (2d Cir. 1971) and Shanley v. Northwest Independent School District, 462 F.2d 
960 at 968 (5th Cir. 1972) quoted infra at n. 67. 

^The concurring view of Justice Stewart in Tinker at 515 that the rights of children 
are not coc:ctensive with those of adults has been reiterated m a majority of the high 
school publication cases, including Baughman v. Fretenmouth, 478 F.2d 1345 at 1348 
(4th Cir. 1973), Quarterman v. Byrd. 435 F.2d 54 at 57 (4th Cir. 1971), Vail t>. 
Board of Education of Portsmouth, 354 F. Supp 592 at 598 (D. New Hampshire, 
1973); Koppell v. Levine, 347 F. Supp. 456 at 458-459 (E.D.N.Y. 1972), Schwartz 
V. Schuker, 298 F. Supp. 238 at 242 (S.D.N.Y. 1069). Though a number of cases 
expressl> differentiate between college and high school students (e.g, Schwartz), and 
others tend impliedly to minimize the distinction b> citing without quaUhcation 
higher education precedent Tinker) ^ onl> Eisner (at 808 n. i) discusses in an> 
% detail the basis for the coliege-htgh school distinction. Compare Eisner and Schwartz 

with Sullivan v! Houston Independent School District^ 307 F Supp, 1328 at 1343 
(S.D. Tex. 1969), (hereafter Sullivan al and 333 F. Supp. 1149 at 1157-59 (supple- 
mental injunction vacated subsequently; [hereafter Sullivan b1, the onl> cases in the 
unofficial publications content which suggest the nghts of >oungcr students (whatever 
th^ approprute scope) require more vigilant protection than do the nghts of college 
students or adults. ' 

* Keyishian v. Board of Regents, 385 U.S. 589 at bOA (1967) cited approvingly with 
refcrcrtce to high schools in Tinker at 512 

^•ri«*<rr at 511. ^ 

« Near v. Minnesota, 283 U.S. 697 (19sU) 

^Scc, e.g. United States v. Washington Post Co., 403 U.S. 713 (1971) (pentagon 
papers case) and Tinker. 
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reasonable regulations ma> not be imposed on even protected classes of 
expression/ It does mean that in developing publicatiote* policies, the dis- 
cretion of school officials is. unusually restricted. ^ 

Since ... the line between speech unconditionally guaranteed and 
speech which may legitimately be regulated ... is finely drawn, . . . (t]he 
separation of legitimate from illegitimate speech calls for . . . sensitive 
took,* > - \ 

Conseqliently, a surve> of case law ma> be instructive for school author- 
ities and their legal cofjnsel as to what limiutions on content and whaTt 
regulations governing distribution of unofficial student publications are 
permissible and which ar^^unconstitutional. The preponderance gf cases 
are federal, with emphasis placed on federal Supreme Court and appellate 
decisions.- Michigaa constituticfpal, statutor> and case law is also incor- 
porated, frequentl> in footnotes, to illustrate the junctures and relafibnships 
between federal and state law in this legal context^ ' 

II. RULES GbVERlslNG DISTRIBUTION* 

Thi§portiori of the review is devoted to the constitutionality of a number 
of common school provisions governing the distribution of ndn school spon- 
sored publications, including provisions involving prior submission, idfti- 
tification of authors, sale, and time, place, ^nd manner. 

A. Prior Submission 

Can students who write and, or publish materials and want to distribute 
them on or nean school premises be required to submit them in advance 
to a school administrator for approval? 

No definitive answer exists as the Suprem^ Court has not considered the 
question in the school context,** thj Grcuits which have examined the 
issue are in conflict,'" and a number of Circuits, including the Sixth, which 
encompasses Michigan, have not rendered an opinion on the issue.^' 

Generally, the case law is unequivocal that publications cannot be sub- 



"^Biount V, Rizzi, 400 VS. 410 at 417 (1970), citing earlier authorityj (adininistra- 
tivc censorship scheme developed pursuant to Title 39 USC, authdrizing post office 
to reject certain materiab deemed obscene, held unconstitutional) . 

^ The Supreme Court has to date not reviewed the conflicting interpretations and 
this issue is not the focus of a high school student publications case for which certiorari 
has been recently granted {Jacobs \^thool Commisst oners of the City of Indianapolis^ 
42 U.S. L. W. .^666). 

10 The 1st and 7th Circuits have rejected prior submission requirements as per se 
unconstitutidnal while the 2nd, 4th and 5th ha\e approved such requirements in prin- 
ciple, see n. 16 and 17 infra. ^ ' . ' 

^' The balance of the 11 Federal Circuits have not directly resolved the issue as of 
this date. The Sixth pirojit, however, has granted review of a suburban C61umbus, 
Ohio publications case which n^a^ reach this issue. 

^ kZ: 63 S3 
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^ ject to review prior to distribution/- especially when an expeditious review 
procedure is lacking.*^ Jn essence: 

Every free man has an undoubted right to lay what sentiments he pleases 
before the public; to forbid this is to destroy' the freedom of- the press, 
but if he publishes what is improper, mischievous, or illegal, he must* 
take the consequences . . ' . 

The constitutional aversion to requiring any prior review of content 
is based -substantially on the danger that an administrative agent may 
have the practical power ta prohibit the publication or distribution of 
materials on an ad hoc basis without regardst6 constitutional protectK)ns 
and without public awareness of what is being censored. Additionally, the 
mere existence of such a review procedure, eve> if objectively administered, 
may have a chilling effect qn expression.*^ 

The undoubted right of adults in sodety-at-large is less certain in tfie 
scliool setting. While two Circuits, the 1st and 7th, have held any advance 
approval policy for high school pifblications unconstitutional per 5e," 
three Circuits, the 2nd, 4th, and 5th, have held prior submission con- 
stitutional in prhtcipk}' Notably, Ijowever, a majority of the specific 
policies before the courts in.the 2n(J, 4th, and, 5th Circuits were found to 
be unconstitutional, either facially or in application;* Strict prerequisites, 
both substantive and procedural, are imposed on any policy requiring 
^ appproval prior to distribution." " 

It need also be r^ognized that while a prior submission policy inay 
be interpreted as being consonant with federal constitutional principles 
in arircuit or in the nation, such a policy may violate? sUte constitutional 
provfsions Thus, though state constitutional interpreUtions tend to track- 
their federal counterpart, the more express and detailed sUte press provi- 

^ 4 

. ^^Nem^znd New York Times Co. v. United States, 403 U.S. 713 (197^). 
, ^^Freedman v. Maryland, 308 U.S. 51 (a 965). • 
• ^*Near at 713-14 quoting Blackstonc. 

These dangers arc reiterated in a number of Supreme Court cases including A 
Quantity of Books v, Kansas, 378 U.S. 205 (1964) and Grayned vT City of^Rockford 
488 US 104 (1972) both of which were subsequently cited in a high school publication 
casc» Bauihman at 1350. * • 

"First Circuit (Riseman y. School Committee of The City of Qtdncy, 439 F.2d 148,* 
1971) and Seventh Circuit (Fujishima^v. Board of Mucation, 460 F.2d 1355, 1972)! 

"The Second Circuit {Eisner v Stanford Board of Education, 440 F.2d 803, 1971), 
the Fourth ^rcuit (Quarterman v. Byrd, 435 F.2d 54, 1971 and Baughman v. Freien^ 
muth. 478 F 2d 134f, 1973) and the Fifth Circuit i^hanUy v. Northeast Independent. 
School District, 462 F2d 960, W72 and SuUivan v. Houston Independent School Dts- 
inci, 475 F2d 1071, 1973) [Sullivan, hereafter refers to this appellate decision unless 
otherwise notedl. *. . ' ' , • • *. "^ w* • 

Eisner (absence oi pi;ocedurai mechanism for submission), Quarterman (.absence . 
of criteria to determine 'permissibility and lack of procedural safeguards), Baughman 
(lack of procedural safeguards of specified and short time for pnndpals determination), 
znd ShanUy (overbroad and Vague and fails to provide guides for screening of mate- 
nals). 

»• Procedural ^eguard|are enumerated in II B, supra. >^ 
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sion, such as exists in Michigan, may prohibit prior submission in the 
school context, though the federal constitution may or may not do so.'^ 

B. Procedural Requisites If Prior Submission Required 

Even assuming prior submission is not unconstitutional per se, what 
procedural and substantive provisions designed to protect freedom of the 
Pre^s must be incorporated into such a policy in order to satisfy the con- 
stitution? 

In order to overcome the presumption of unconstitutionality that at- 
taches to any policy subjecting materiak to prior submission, it must, 
according Jio ohe or more case, provide: 

1. A definition of distribution and an explanation of its applicability to 
various* kinds of material. 

Of the five appellate decisions authorizing prior restraint, three discuss 
the need for the policy to define "distribution/*^^ These cases conclude 
that a prohibition against distributing written r^aterial is unconstitutionally 
vague since it would be unreasonable for the policy to reach the exchange 
of a single copy of a magazine of general circulation. The Courts note that 
^ "distribution** for purposes of such a policy must refer to "a substantial 
distribution** of written materials, so that ... in a significant number 
of instances there would be a likelihood that the distribution would disrupt 
school operations." 

* , Additionally, one of the cases introduces a flexible definitibn of "dis- , 
"tribution** dependent on the t>pe of material involved." Thus a single copy 
of pornographic material may constitute "distribution * while a significant 
number of copies of materials which may disrupt schook, advocate illegal 
actions or in^lt any group or individual are necessary to be deemed "dis- 
tribution.*' This distinction is apparently based on the preemption that 
while an individual may be "harmed** by exposure to pornographic mate 
rials, the dangers of potential disruption are more probable when a group 
of students are exposed to the questignable publication. 
p 

2, A procedure for submitting materials. 

*Two of the cases expressly, and others implicitly, identify the need for 
prior submission policies to set forth "the means by which students are 
to submit proposed materials**" since otherwise, distribution is "unreason- 
ably proscribed** because of students' ignorance of the procedure*^* 

20 In a leading case, City of Dearborn v. AnsfU 290 Mich 348, 2S7 N.W. 551 (1939), , 
IhK Suprib)t)i*.Ctsart.lnV«ihl«ted * diy ordinance which forbid the distribution oi 
circulars without a license and conditioned the issuance ot a.hccnsc 6n establishing, to 
• the dty dttk*& satisfaction, that the circular did not contain any obscene, immoral, 
scandalous, HbcI6us or. untruthful material. 
2» Eisner at Sll^aughman at 1349^ and Shanley at 977. 
^^Baughman tt^349. ^ 
^ Shanley at m. 
'."£w«eJr at 811. * * 
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• 'i.*The indentity of the person to receive the materials. 

In conjunction with describing the procedure for submission, the exact 
identity of the individual (or position^ to whom the materials should be 
submitted is necessary.-^ 

i4 specified and limited period Jor school authorities to make a deter- 
ii^ian as to the distributability of the iubmitted materials. 

Courts have variously called for review and a decision within "a'definite 
brief period/'^* "a specified and reasonably short period of time/*-^ ;*a 
^ brief and reasonable period and "almost immedia^tely.'"'' Clearly, ad- 
* mihistrative delay of a full acadeniic year in deciding whether a publication 
can be distribute^ completely unacceptable.''' One working day tOr review 
the publication before distribution was specified in one of the f6w, if not" 
the only policy before the courts that included a defi'n^te review period. 
^ TJie court, however, suggested that even one working day nvght be too 
lang given the imporUnce of timeliness to newsR^pers and depending on 
frequency df publication.^' Another court, though, has jdoncluded it out- 
side its province to suggest a limit, instead admonisTiing that. "Whatever 
period is allowed, the regulation maCnot lav^fully he used to choke off 
spbntaneoys expression in reaction to%vent5,of great public importance 
anclrimpaCt.^^ ' ^ 

5. A provision for the contingency that the party responsible for deter- 
mining distributability fails to act. 

" One case even requires that provision be made for the failure of school 
authorities to act within the proscribed period, suggesting at least impliedly 
that students be authorized to proceed with distribution under such a 
* circumstance.'* , 

6. A leasonabkj adequate and prompt appeal mechanism and method- 
ology. « 

WTien the state attempts to enforce a prior submission policy of any 
kind, strict procedural formalities must be observed.'^^In addition to those 
formalities enumerated above, "an expeditious review procedure of the. 
decision of school authorities" is required in nearly all the decided cases,"^" 
with one expressly stating that the polic> must state the time during which 

' * , , 

atSlO. 
^yjBautftman at 1348. 
^'Shanlty at 978. 
, Koppell at 460. 

SulU^fan b at 1160 n. 13. . 
^^Bauthman at 1348-49. 
Id at 1348. 
Freedman. 

' Eisner at 810, Baughman at 1348, Quarterman at 59, Shanley at 978. 
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the appeal must be decided.''*' While authoritative Supreme Court precedent 
in nonschool cases requires* a judicial determination before final restraint 
may be imposed,'^ the lower federal courts do not so l)old in the school 
setting. Rather, the leading case concludes that . . it would be highly 
disruptive to the educational process if a secondar> school principal were 
required to take a school newspaper editor to court . . . to*"re&t^n its 
cause. The court, however, did opine that . . if students 
litigate, school authorities must demonstrate a reasonable basis for inter- 
ference with student speech""*^ and thereby satisfy the principle that ihe 
state must assume the burden of proving the material is unprotected by 
the First Amendment. None of the subsequently decided school cases 
require the appellate review to be conducted by other than school authori- 
ties. 

7. Precise crtttria~-narrow, objective, reasonable arid understandable 
to high school sfudent's — spelling out what may and may not be 
written. 

Besides the absence of procedural safeguards, an almost equally pre- 
valent and fatal flaw in prior submission policies is the failure to provide 
school authorities with adequate criteria to apply in screening the content 
of publications. Two early appellate cases suggested that school policies 
which either incorporated Supreme Court language^''— such as^'substantial 
and material disruption" -into publications prohibtions or else could be 
construed to have done so in application,^^ would not be unconstitutionally 
overbroad or vague. • ^ , 

Noting that "... a regulation imposing prior restraint must be much ' 
more precise than a regulation imposing post-publication sanctions," two 
courts have explicitly rejected the "Supreme Court language test,"*^ and 
the trend generall> is to require consider abl> more pfeciscness wjiere prior 
approval is contemplated.*^ Current decisions 'are more likely to require 
the specification! of "clear and demonstrable criteria"** or "narrow, ob- 
jective, and reasonable standards"*'' to be utilized by school authorities 
- — ■■ - - — • 6 

3»SAon/fy at 977, 

'^'^ Sec e g Fnedman and Blount (administrative appeal to post office general counsel 
^hcld inadequate). ' 

Eisner. \ 
^^Jd at 810. 

Quarterman at 59. 
-•^ Eisner at 808. 

Baughman at 1350 and Jacobs v. School Commts^toners of Indianapolis, 490 F.2d 
601 (7th Cir. 1973), slip op. at 4 [thereafter all cites to slip op 1 Note that Baugh- 
man was decided in the same Circuit as the earlier Quarterman case with one member 
of the three judge panel sitting in both cases. 

Several decisions have implied as Judge Craven stated in Baughman at 1350. 
''In short, we think letting students \yrite first and be judged is far less inhibiting than 
vice versa For that reason vagueness that is intolerable in a prior restraint context 
'may be permissible as post publication sanction." 
** Shanley at 977. 

Baughman Hi USO. 
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in evaluating materials submitted f^r prior approval. An additional requisite 
expressly imposed in at least one instance, and conceptually in most others, 
is that the criteria be "understandable to high school students and adminis- 
trators untutored in the law.^'^" Thus the use of terms of art such as "ob- 
scene" or "libel" have been held impermissible^^ given either their near 
impossibility of comprehensible definition as in the cabe* of ""obscenity"*" 
or the existence of numerous unannounced exceptions such as the qualified 
privileges that abound in the area of defamation.*® 

The trend toward reqifiring that clear, objective and understandable 
criteria be set out in school publications policies is founded on two historic 
concerns reiterated in recent cases. These concerns, both of which threaten 
to chill potentially protected expression, are. one, that those charged with 
enforcing the regulation have impermissible pow^r i6 judge the material 
on kn '^ad hoc subjective basis,"''' or two, that students do not have 
notice of what jrlay or may not be written for distribution on school 
premises.*^^ * . \ , 

8, A provision directing that students should not be restrained or 
punished for attempting to undisruptively exercise their rights merely 
because students with differing views might or do cause disruptive 
, reaction. 

Decisions in three Circuits have either required or suggested such a 
provision in student pubUcatipns cases."^^ Those cases and others are dis- 
cussed at page 79- in/ra. 

In conclusipn, then, the satisfaction of the enumerated conditions for 
constitutionality is extremely difficult as reflected by the number of^uch 
policies held unconstitutional, either facially or in application. Perhaps 
the most demanding element is that requiring precise and understandable 
definitioqp" of categories of unprotected content''* and the subsequent 
administrative task of determining what content falls within these various 
categories. Such determinations not infrequently-prove difficult for judges, 
let alone the average school administrator" (for example, see discussi^fn 

— ^ 

at 1350-51. ' 
*^W. atU51. 

^^See, p. 70 infra for a discussion of prohibitions on obscene and pornographic 
materials. 

*^ See, p. 67 infra for a discussion of defamation in unofficial school publications. 

50 See eg., Baughman at 1349-1350 and Shdnky at 977 where the judge declared., 
"[01 ur constitutional systein docs not permit any school board or administrator, how- 
ever well intentioned, to be the unaccountable impcrator of the lives of our children." 

51 Baughman at 1349-51, Shanky at 976-77, and Eisner at 808 where the cqurt^ 
commented on the danger gf a vague policy ,"fs]tudents would be left to gucss'^^t' 
thtir peril the thrust of the policy in a specific case and the resultant chill on first 
amendment rights might be intolerable." 

Eisner at 809 (2nd Cir) ; Shanley 974 (Sth Cir). 
See discussion at p. 57 supra. 

^* Categories of unprotected content are discussed in Part III infra. ' - 

"The allegations of school officials as to what is obscene and porifbgraphic discussed 
infra reflects their lack of awareness of various legal standards, though the confusion 



of obscene and pornographic content infra at page 70). At a minimum, 
the involvement of the school attorney may be necessitated, as provjck^ 
for in one policy.'* 

By restricting school involvement to po§t-publicatiun sanctions in those 
cases where the right is abused, the school can minimize or avoid a nunfiber 
of problems. For instance, the school can decrease the need for preciseness 
in delineating what is prohibrted content,'^ minimize the need for time- 
consuming administrative * involvement b> deferring to public officials 
responsible for the enforcement of various laws or private citizens in- 
dividually wronged, and protect itself from potential fiscal liability either 
as the result of having "approved" a newspaper subsequently found to be 
libelous or obscene, for instance," ' or as the result of unlawfully enfringing 
on a student's right by disallowing its circulation.'® 

Furthermore, putting the burden On the schpol, city or county prosecutor, 
or adults, to justify their contentions in a court of law is more nearly 
consonant with Supreme Court precedent and more reasonable, given the 
special circumstances of students and schools. For instance, resources are 
more readil> available to adults and particularl> public enforcement agen- 
cies than to students and, more importantly, adults do not face the same 
onerous social and psychological dilemma of challenging a system in which 
they must remain and on which they are dependent for an educatidn. 

Legal considerations aside, school administrators might examine the 
organizational utility of. unofficial student publications. Given the com- 
plexity of the educational process and the enormity of the task, it is not 
unusual to find elaborate orgafiizational structures for the administration 
and delivery of services. These structures are readily depicted on detailed 
organizational charts which chateracteristically reflect a hierarchical con- , 
'centratio,n of decision- making authorit> not uncommon in complex organi- 
zations. 

As often the case in organizations that attribute significance to the 
pronouncements of individuals based on their relative position in ^the 
hierarchy, communications patterns in schools tend, for all practical pur- 
poses, to be single directional, with only token mechanisms, suchf^'as 

is not altogether unexplainablc, given judicial abstruscncss A survey of in -service ad 
mmistrators and prc-service teachers conducted by this writer, confirms the lack of 
awareness. The problem may be thc^rcsult of lack of awareness due to factors such as 
the absence of any systematic coverage of student rights and responsibilities at teacher 
and admmistrator-t raining institutions, the natural tendency to maintain personal 
Ignorance where knowledge would necessitate change and inconvenience Finally, the 
open thwarting of established precedent cannot be dbcounted tts an explanation for the 
divergence Initween law and practic^v 

'*^SuUtvan b at 1160 (Pohcy developed pursuant to earlier permanent injunction 
provided administration with authority to prohibit, witjj concurrence of school at 
torney, material deemed libelous or obscene). 

See n. 43 supra. ' - ^ 

*5« See generally, "Tort Liablity of A University for Libelous Material in Student 
Publications,'' 71 Afich. L. R, 1061 (1973). 

"'^Scc, eg., Pylc v ^Blews, No. 70-1829, S. D. Fla 1971, (federal judge awarded 
student $100.00 in compensatory damages and $182.00 in court costs) 
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grievance procedures, to facilitate upward commurtjcation. The existence 
of a fWo-way -communication network is essential to the very health and 
maintenance of a complex grganizatlc^h. Individuals such as st^idents rely 
on communication to bf5dge human experiences and foster understanding, 
to release feelings of anxiety, aggression and'hostility^ to convey ideas^ to 
demonstrate creativity, and to influence others?^chools,.as other organi- 
zations, are dependent on communication or feedbVjv as to current educa- 
tional needs, adequacy of ser\1ces, and problems and expectations of client 
and employee groujSs. / • 

In this context, it has been suggested ^^aTunoffidal pfS^lications be 
viewed as "peaceful channek of student protest," and ''valuable educational 
tools" which provide administrators with ''insight into student thinking 
and student problems."*'' Schopl olfidals should at least carefully weigh 
the foregoing Iggal and organiza€onal considerations^ before adopting a 
prior submission policy^ 

C. Identification of Author * ^ s 

Must the^ names of authors,,' publishers, or distributors appear on the 
face of Jhe publication?' ' , 

iAith6ugh it is not uncommon to find a school policy requiring the 
'identification of all conjtfiliitors to, or distributors of, student publications 
onj^e face o( the idocumeSt, relativefe few^cases have squarel> considered 
tlie issue. Jn fact, the only appellate decision has held $>uch a requirement 
to be impermissible, at least as an unqualified policy,*' dting a Supreme 
• Court opinion invalidating a municipal ordinance which prohibited the 
distribution of hand bills .without similar identification. In that decision 
the Supreme Court observed: ' , 

Anonymous pamphlets, leaflets, brochures, and even books (including 
many revolutionary war documents and those urging the adoption of our 
constitution) have played an important role in the progress of mankind. 
Persecuted groups and sects from time to time througjiout history have 
been able to criticize oppressive practices and laws either anqfnymbusly 
or not at all. ^ • 

The Court majority, however, did not pass ort the validity of a carefully 
limitg^ 'odinance designed to identif> those responsible for fraud, false 
advertising and libel" and the one dissenting Justice noted a number of 
conte;cts iA which identification requirements had been upheld^ such as 
state and federal legislation prohibiting anonymous campaign literature 
and requiring the registration of lobb>ists/* Consequently, it may be possi- 

^^Bsiier V Stanford Board of Education, MA?, Supp. 832 (D. Conn. 1970), modi- 
* fied in part 440 F. 2d 803 ; see also SuUiyan a at 1342. # 

*» Jacobs at 7. ^ , ' * . ' 

«* TaUey v. California, 362 U S. 60 at 64 '(I960). 
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ble, where a significant state interest ba>ed on actual experience can be 
demonstrated, to prohibit the circulation of anon>mous materials, provided 
the reflation, is iiarrowly drawn so as to suppress only the materials 
noxious to the state interest involved. 

Students ma> be able to persu^^^el> argue that their need fox anonymity 
is particularl) acute in the school setting, given their subservient position 
which renders {hem vulnerable to the variet>.of academic and behavioral 
sanctions available to school official. Experience as mirrored in case law 
does little to substantiate the need iox even a narrowly drawn identification 
regulation io hold accountable those responsible for fraud, libel or even 
pomo^aphy. : > \ 

Fimhermoj-e, tj^ere ma> be less onerous alternatives available to the 
state or school authorities to satisf> their accountabilit> interests than 
even a narro\vl> circumscribed identification requirement. Practicallv, it 
^can be argued that administrators utilizing what the>*now deem ineir 
conventional techniques can discover at least the parties responsible for 
'"'"^s^any significant distribution of materials on or near sJiooJ premises. Besides 
limiting the contextual coverage of an> such polic> , limiting the number 
of persons aware of the publisher 's idenlit> ma> also provide a lesi^onerous 
alternative to identification on the face of the document. Thus, a mechanism 
could be established whereb> an independent third part> which knowledge 
of the identit) of contributing persons would provide t^ie names to school 
officials onl> under carefull> prescribe^ conditions, such as a determination 
by appropriate officials to pro^^ute or private individuals to institute a 
civil action. Even the provision that the publisher or distributor personally 
provide the school principal a copy <ff otherwise anonymous document, 
^ thereby insulating the publisher from retaliatory 'actions from all but one 
school person, might be preferable to current practice."'' The last mecha- 
nism, however, suffers a serious flaw because of the frequency with which 
the principal or his building policies are the target of criticism.''*' 

D. TimCy Place and Manner ^ * 

Must students comply with regulations governing the time, place, and 
manner of distribution? 

The longstanding legal distinction between proscribing versus merely 
regulating the distribution of publications is the basis for the, authority of 
school officials to establish reasonable rules governing time, place, and 
manner. The authority, which is almost always conceded by student plain 
tiffs is universally reiterated in the student publications cases. 

Challenges focus on what is a reasonable regulation of substantial First 
AmendmerU interests, given the special circymstances of the school."' 

Riseman, n \ at 149. «. 

Sec discussion of personal and institutional criticism infra at 67 
Those circumstances have been dcscnbcd particu]arl> succinctly m Shanl^ at 
96^-^9 

lyfic] Court has endeavored to give careful recognition to tbc differences between 
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Courts, in assessing reasonableness, ma> inter\ene to invalidate overly 
broad or restrictive regulations, since "free speech is not a right that is 
given only to' be so circumscribed that it exists in principle but not in 
fact;'« 

1. kegulation of Place of Distribution 

Though few cases have directl> considered the reasonableness of specific 
regulations governing place of distribution, the facts underlying federal 
decisions have involved publicatiuns distributed off school premises, though 
adjacent to them/* on school grounds,"' and within school buildings."' 
Generally^ the Supreme Court has declared that students do not "shed their 
' constitutional rights ... at the schoolhouse gate,"'- and most subsequently 
developed policies have, acknowledged this by allowing the distribution 
of at least approved materials on school premises."^ 

The Supreme Court, however, has made it equally apparent that neither 
do students forfeit their constitutional rights at the schoolhouse door. 
Specifically, the Court has noted that school officials may not confine the 
exercise of First Amendment rights to a telephone booth'* or other area 
provided as a "sa/e haven for crackpots,""' or even to a classroom if at 
the exclusion of the cafeteria, playing field and any ot)ier portion of the 
campus'* The right to distribute student publicj.tions within buildings 
hks been expressly affirmed in at least two appellate decisions" and no 
case has held to the contrary as a matter of law, .though school policies 
generally fail to e-xpressly reflect this." 



what are reasonable rcstramt5 in the classroom and what, are reasonable restraints on 
the street comer? [H]igh school students and teachers cannot easily disassociate 
themselves from expressions directed toward them on school property and dunng 
school hours [Dlisciplinao problems in such a populated and concentrated setting 
seriously sap the educational process . iHJigh school teachers and administrators 
have the vital responsibility of compressing a vancty of subjects and actmtics 
into a relatively confined period of time and space 
Tinker at S\$. 

^* ShanUy (on the sidewalk of a street separated from the school b> a parkinf^lot) , 
Sullivan fnear the entrance to the campus) and Fujtshima (across the street from the 
school during a fire drill) 

'^Ris^mcn, (on grounds outside building) » Eisner (J issues beyond school hmits 
and 4th on school grounds), Baughman (on school grounds), Val (outside front 
door) » and Schwartz (on school premises and earlier off them) 

Riseman (in school distribution authorized). Quarterman (in school), ScovtUe v 
Board of Education of JoUet, 425 F 2d 10 (7 Cir 1970) Scovilk cert denied 400 
U S S26 (sale of publication in school including classrooms) 
Tinker at 506 

' See, e,g , Baughman, Quarterman, Shanley, Sullivan, Fujishima 
Tinker at 513 

at 512 
Riseman and Sullivan, 

School policies before the courts have frequcntf> allowed circulation on school 
premises but have failed to delineate prcciscl.v where on the premises would he per- 



Of course, this floes not mean that school authorities may not regulate 
the location within the building where the distribution is permissible, 
provided it is reasonable. School authorities generall> may prohibit dis- 
tribution wherever it would substantial^ interfere with the normal opera- 
tion of the school Though the reasonableness ma> turn on facts peculiar 
to an individual school, som? courts have suggested it would not be un-' 
reasonable to prohibit distribution in classrooms,, the library, or the halls.*" 
Other courts, however, suggest that even these locations may be appro- 
priate, at least at certain times.** 

Finally, it is agreed that whatever the scope of school authority oyer 
student publications, the power to regulate distribution off school premises 
cannot exceed its authority to forbid or punish on-campus activity.*^ The 
suggestion is that the schoors authorit> is considerabl> less regarding even 
unapproved publications distributed off school grounds,*" though courts 
are mi disposed to rule that" there never can be regulation of student con- 
duct off school grounds," such as where the conduct results in disruption 
at sdiool. In each case decided to date involving off<arnpus distributfon, 
the student distributor has cither not been punished" ,or else has been 
disdplined in the court*s view for the breach of some other reasona^e 
school rule, with one exception." 

2. Regulation of Time of Distribution * * - ' 

Policies regulating whrn distribution may take place are subject to thjs 
same principles of reasonableness. Again, though not directly in issue in 
man> instances, the factual settings underlying Supreme Court and other 

missiMc Such designation is generally deemed the obligation of the school, c.f., 
Fu'nsitima at 1359 and V<ul at 598. 

'^Tinker, , ^ 

e t Riseman at 149 n I (distribution permitted provide^ individuals not engaged 
in classes of study halls), SuUivan av (distnbution jn class or school librao be 
reasonalil) prohibited) , Voii at 598 aboard rc/^y prohibit kfiflelting where regular class- 
room or school activities interfe^rcd with) 

e t Tinker at 513 (permissible exercise of Fir^t Amendment nghts ire not con- 
fined to supervised or ordained discussion in a school classroom) » Fuftshma it 1356 
(distribution between classed and exchange in.comdor), Jacobs at 1* (Students on 
premises but not mvolvcd in classroom activities ma> not be blanketly prohibited 
from distributing materials) ; ScoviUe at 14 (classroom sales). 

Scc» e.t. Shanley at 968. 
, *'*£«nrr (validated prior submission rule in part because it did not attempt -to 
extend^to off -campus distributions). Sec also» Shanky and SuUivan. 

ShdnUy at 974. ' . 

"^et Shanley a^t 975 (school enjoined from entering zeros on student's records) 
and Fuji^hima (district ordered to expunge record of suspension). 

** SuUiva^ at 1075 76 (student suspension upheld on. grounds of flagrant disregard 
of established school regulations^ ncvxr attempting to lawfully challenge rule, defying 
principaPs request tp stop distribution, and resorting to profane epithets, SthwarU 
at i?41 (excluded ^fOm classed for "contumelious behavior" and a pattern of open 
defiance of school (ftfecipline apparently iQclu^img the students ignonng pnnapal s 
directive not to bring papers on premises and refusing to surrender the papers on 
request) The exception is Bdker. 

^ - ■ • • ' 63 
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federal court cases patentl> suggest distribution cannot be limited to merely 
before or aft^r school hours. Cases have expressl> or impliedly authorized 
non-disruptive distribution during lunch"" or student lounge breaks,^' 
between classes,''^ at times when the distributors or distributees are not 
engaged or supposW to be engaged in classes, stud> periods, or other 
normal classroom activities or school duties," during class periods where 
either similar modes of extracurricular expression were tolerated,*" or not 
expressly disapproved of by rule or teacher,"' and even during a ftre drill, 
in the absence of any current rule setting forth reasonable times ^or dis- 
tribution." It should not be inferred, however, that a regulation prohibiting 
distribution during one of the above mentioned times would be unreason- 
able, especiall> where necessar> to avoid substantial and material disrup- 
tion of the operations of the school. 

3. Regulation of Manner of Distribution 

Finally, the manner, of distribution ma> be reasonably regulated by 
school authorities. In distinguishing protected from impermissible manners 
of distribution, the courts regularly enunciate the principle that the right 
to publish does not include a right to command a readership. The initial 
^plication of this principle in the school context involved two Fifth 
Circuit decisions involving the distribution of Student Xon-Violent Coor- 
dinating Committee buttons. In one case^* the court held the distribution 
of the button constitutionally protected while in the other case,*' un- 
protected. One contributing factual difference between the two situations 
' was the forceful pinning of buttons on unwilling students in the latter 
case. » 

Subsequently, the passive aggressive distribution distinction has been 
noted in a number of school related opinions rendered b> the Supreme 
Court**' and lower federal courts including at least three appellate high 
school publication cases,*' None of the three cases involved the pro- 
hibitable, aggressive manner'of distribution. 

In summary, time, place and manner restrictions may undoubtedly be 
imposed, though what may be deemed reaso|iable regulations are not author- 
tativel^ set out, at least affirmatively . Because of the propensity of courts 



"** Tinker at 512, Jacobs at 5, Fujtshima at n56 
Vail at 598 

Fupshma at r;^6 and Vail at 598 

Riseman at 149, Sullivan at 1073, Jacobs (slip op ) at 1 1 

Tinker (buttons and armbands had not prcviou«>l> l>ctn prohibited) and Sulhvan 
a (ffcncrally to the effect that schbols arc Mridom island^ of tranquilit\ ) 
ScoviUe at 14 
t^ujiskima. 

Blackwell v hsaquena County Board o} Education, \b\ F 2d 749 kSXh Q\t 
1966), cited with approval in TiYiker at 51 ^ 
_ ^'^Burnside v Byars, 363 F 2d 744 ( =;th Cir 1966). cited with approval in Tinker 
at 505. 509, and 511 
Tinker, n / at 504 
^'Shanley at 970 and 971 n 8, Sullivan at 107^ n 1 
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to guard JFirst Amendment freedoms, there appears to be a tendency to 
equate reasonable mth only those regulations necessary to prevent sub- 
stantial ;disruption or material interference with school operation. Con- 
. sequently,it may be advisable for school authorities to prescribe specifically 
when, where, and how distribution may not take place, leaving the un- 
prohibited times, places, and manner presumptively authorized. The 
recommendation of one federal judge, at least in terms of emphasis, is 
illu^rative: ' " 

[The school may,^ rule] prohibit . . . distribution at times and places 
where normal classroom activity is being conducted. Such rule may not 
prohibit such distribution at other times and places unless such prohi- 
bition is necessary to prevent substantial and material interference with 
or delay of normal clasroom activity or normal school functions.*' 

E. Sale of Publications 
Can school authorities prohibit the sale of student publications? 
Though some student publications cases have 'involved either policies 
^prohibiting the sale of materials**^ or publications that were in fact sold,^"° 
"the question whether students have the right to sell publicatipns in school 
has been cjx^isidered only once. In that case,'"^ the Seventh Circuit Court 
of Appeafe acknowledged both the schopKs interest in avoiding time-con- 
suming and disruptive commercial activities in the buildings and the 
5tudent*s First Amendment interest in pontinuing the paper %hich was 
dependent on contributions of money. The Court, in applying the standard 
that where a regulation incidenjaljj^ limits First Amendment* freedoms, 
the restriction must be no greater than essential tq the furtherance of the 
governmental interest, concluded* that reasonable time, place and manner 
regulations would "serve the interest of maintaining good order . . . without 
forbidding sale "^^^ • 

^ III. RULES GOVERNING CONTENT 

The right of persojis to lay their sentiments before the public does not 
mten that all expression is equally protected nor that an individual is not 
rf<;pon<;ible for publishing that whfih is improper. The Supreme Court has 
acknowledged that there are certain narrowly defined categories of expres- 
sion which are not protected'*"' and the purpose of this section of the article 
will b^e to examine the* extent of student publications that have been before 
the courts, what has been held to be protected and unprotected, and the 
le gal standa rds employed in arriving at those determinations. 

Sullivan at 4072 n 3 (disjunctive decree previously rendered in the Utieation). 
""^e.g. SuUivan. 

'"^^ Jacobs but compare KaU v. McAulay, 438 F.2d 1058 (2nd Cir. 1971) cert denied 
405 V S 933, where a contrary result was reached on a pure solicitation issue. 

at 10, see also United States v. 0*Bnen, 391 US. 367, rch. denied 393 VS 
900 (1968) (incidbnUl effect standard) 

^^^ChapUnsky v. Sew Hampshire, 315 U,S.'568 (1942). 
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A. Advertising and the Promoting of Non-School Interests 

Can advertising or promotional content^ political and, or commercial — 
be prohibited in students publications? 

While advertising content does not enjoy the same degree of consti- 
tutional protection as other expression, when it is incorporated^in a docu- 
ment with non-advertising content of social or political significance, it 
generally, if incidentally, derives First Amendment proteins. This is 
the case, according to a Supreme Court decision, exceptwhere the pre- 
ponderance of the document advertising, or the non-advertising content 
is included onl> with the intent and purpose of drawing First Amendment 
protections around an othenvise vulnerable publication.'"* Thus, the mere 
existence of commercial advertising in a publication does not provide 
grounds for limiting circulation or imposing a post-distribution sanction, 
particularly where the paper's survival and the students* accompanied 
First Amendment rights are dependent on such revemies. Though some 
policies expressl> prohibit an> non-school advertisemems,"" and one court 
acknowledges the possible legitimacy of such a rule,''*' the courts have 
largely been spared litigating the issue, at least as to commercial ads. 

School rules prohibiting the inclusion of political materials including 
announcements of events, campaign ads, or cop> promoting the viewpoint 
or interest of an> non -school organizations have been a more common, 
though still Infrequent, cause of litigation. Such rules patently contra^dict 
the usual federal and i>tatepolic> of ugorousl> encouraging open expression 
concerning governmental and political affairs."*" This policy of free expres- 
sion of governmental and political concerns unmistakenl> extends to the 
public post secondary """ and secondary schools, particularly in light of the 

Valentine v. Chrcsiensen, 316 US. SI (1942), (ordinance prohibiting distribution 
of ad\crtising circulars held constitutional as applied to handbill 50Ti advcrtistng, Hhcre 
e\i(|^ce indicated non advertising content was included to evade the ordinances The 
principle is reflected in a number of publications policies, t,g, Ristman at 149 n. 2 
(use of materials permitted where the educational value eonstdcrably outweighs any 
incidental advertising disadvantage), SuUivan at 1073 (material consisting pnman1> 
of commercial advertising prohibitable). 

c.i>, Jacobs. 
at9. 

AVu; York Times v. The Vniied States, 403 US. 713 (1917) (National Kcurity 
interest not so substantial as to preclude publication of Pentagon papers) , Rosenbloom 
V. Metromedia Jnc, 403 US 29 (1971) and Sew York. Times v. SuUivan, 376, U.S. 
2SS, (1964) (criticism of individuals involved m matters of inherent public concern 
or public officials libelous onl> if actual mahcc shown), Exparte Gdbland, 2M Mich 
604, cert denied 306 US 643, reh, denied 306 US. 669 (1938) (criticism of judge or 
court should not result in contempt protccdingsU?tk?vs it tends to impede the .idminis- 
tration of justice), and Opinion of Michif^an Attorney Generalt Xo, 4777 (19f3) 
(Municipal ordinance prohibiting placement of temporary political signs invalid) Con- 
trary, Lehman v. City of Shaker Heights, ... US , .. (1974) (42USL\VS116) 
(public rapid transit that sells advcrtsing space on its vehicles not obligated to accept 
political advertisement of candidate for office because adequate space could not be 
guaranteed for all candidates, appearance of favoritism or endorsement by public bod>, 
and controversy ads might engender) * 
^''^Papish V. Board of Curators of the Vniversity of Mtssottrt, 410 US 667 (1973) 

ir .76 • 



citizenship training function commonly prescribed for schook"'* and the 
lowering of the age of majority''^ and franchise'" to include a significant 
segment of the secondary school population. 

Specifically, courts have acknowledged the right of secondary students 
to wear arm bands in protest of the Vietnam war/'^ to establish student 
organizations to advance political ideas/'' to incorporate political adver- 
tising at least where commercial is permitted/'* anci to require consistent 
application of rules as between political advertisements initiateJ^r fostered 
by the school and those originating with non-school sources/^'' 

In es^nce, commercial advertising generall> cannot be prohibited from 
appearing in student publications, except where it represents the primary 
purpose of the material; political inclusions are even less vulnerable to 
exclusidn; and, regulations which are applied inconsistently to basically 
similar advertisings content ace subject to challenge. 

B. Libelous Statements and Personal and Institutional Criticism 
Are libeliHis statements or personal criticism constitutionally protected? 

Libel is the false, written publication of a sUtement, sign or picture 
which tends to bring an individual into pubKc hatred, ridicule or con- 
tempt '^'^ Such statements are generally considered beyond the scope of 
protected expression,''^ and may result in either civil"* or criminal"' 

ffrccdom of the press cannot be subordinated to conventions of decency offended by 
political cartoon and four-letter-words) and Healy v. James, 408 U.S. 169 U971) 
(University's blanket refusal to recognize SDS. chapter held unconstitutional). 

See, e r, Mich Const., art. 8 sec, 1, which provides. "Religion, morality and 
knowledge being nccessao to good government and the happiness of mankind, schools 
and the means of education shall forever be encouraged.'* 

''**The age of majority has been lowered to 18 jn a number of states during the 
past three years, sec, e.g. Michigan Public Act 79 of 1971, 

^^M2 use A 1973bb^ (redufes federal voting age to 18) and 1973bb-l (provides 
18-year-olds Vight to vote in state an9 political subdivision elections). 

Tinker, but contrast remarks of Justice Black in dissent regarding the inappro- 
priatencss of political expression in schools. 

Dixon V Beresh, 361 F. Supp. 254 <|E D. Mich. 1973) (high school obligated 
to recognize student organization formed to advance ideas of political nature and discuss 
controversial community issues, such as STRESS, a police decoy operation in Detroit). 

''*Zucker V Paniiz, 299 F. Supp. 102 (S,DN\Y. 1969) (school with accepts com- 
mercial advertising cannot prohibit anti-war ad). Compare Lehman n. 10^, Court's 
differentiation between display advertising on public transit vehicles or other public 
facilities and that which appears in periodicals or ne^vspapers. 

"' In response to the assertion that political content of a student publication violated 
a school m(c, the court in Shanley observed at 976, "It appears that some petitions and 
documents of a political nature, regarding a {ending school board election, where 
distributed at the high school with the bfessing and even encouragement of the ad- 
ministration . . 

"«See generally, Prosser, The Law of Torts (4th edition) Chapter 19 [hereafter 
referred to as Prosser 1. 

Garrison v, Louisana, J79 U S 64, (1964). 
^^^Scc.e.g. Michigan Compiled Laws (hereafter M.C.L) 6000.2911. 
Sec, e.g., M.C L 750.371 et. seg, ^ 
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liability. Libel may result in school disciplinary action, provided, according 
to one court, the policy conveys adequate notice of, the term s meaning. - ^ 
While statements that tend to injure one in the pursuit of his profession 
are frequently considered particularly serious,'^' constitutional mtSrests 
intercede in the form of qualified privileges that may protect students who 
criticize teachers, administrators, school board members, or certain others. 
Among privileges arguably applicable in the school setting are ones that 
protect persons who criticize public officials-' or figures,- comment on . 
matters of public interest,'^ or communicate adverse information to o 
sharing a common interest.-" In order to recover in the event a qualified 
privilege does apply, the complaining party must prove that the libelous 
Satement was either known to be false when published or PubLshed n 
, reckless disregard^ f its truth or falsity. Truth, of course, is an absolute 
' defense to an action for libel, even if malice motivated the commen . 
Perhaps largely because of these qualified privileges, libel has not been 



!"?hc"'ilw of defamation reflects the particular gravity »' ^"^|> ^'^'^'"^f 
making their oral publication slanderous p.r « and act.onable without proof of acutal 
damaec Sec, Prosser at 754. ^ \ . , u « ^nkiiV 

^ New York Times v. Sullivan, supra m 107. The question of who ^ a pubi c 

volved in matters of public concern, sec n 124 infra £ . 

^-.^ Associated Press v. Walker. 388 US. 130 (1967) (New York Tijnes standa d 

tioncd qualified privileges ThouRh a plurality oi inc oup required a 

1 1 aiili for defamation of a private individual engaged m matters of pub l.c mtcre t . 
aii thit the strict actual malice standard applies only ,o the extent more than ..ctual 
damages are sought ^ A / 

^i'Zanlcy v Uudf, 26h Mich % ( 1919) M 

^ . A rnnci irt 1 <>QC 19 ( thc lattcr expressly Txtends only to 

tr::;S=srui::i -d ^or >stir,ab,e ends.- but similar 



<^ 68 ' 

ERJC" • 78 

'/ 



formally alleged in school publications cases, and where mentioned in 
passingf the courts have generall> opined in dicta that the references to 
.school or other officials would not constitute libel. Thus, at least impliedly, 
references to universit> admiiMstrators as ''despotic * and ' problem chil- 
dren,"'-^ a college president as incapable of making decisions/^* a high 
school dean with a "sick mind/*^-^ and various principles as having racist 
views and attitudes and lying tendencies,^ a dictatorial style,^^^ or 
extortionist methods,^^- have been libel-free. The general reaction of the 
courts has apparentl> been that these characterizations represent "mere 
expression with which school officials do not wish to contend."^ 

Institutional and personal criticism of a non-libelous nature has been 
held to enjo>^ constitutional protection. Student references \o school as a 
"waste of time**'^ or "fucked,"^"" to procedures as idiotic and asinine, "^^'^ 
or to a prindpaKs newsletter as "school propaganda" which should be 
destroyed on receipt' generally may not be silenced. This is so even 
where it is asserted that such criticism undej-mines schSol authority,'" 
though there is some dicta to the contrary.^''*' Additionally, the expressed 
concern of school administrators about the negativism that pervades 
student publications has. not gone judicially unnoticed: 

Negativism is, of course, entirely in the eye of the beholder, and pre- 
sumably the school administration's eye became fixed upon the criticism 
by the students. . . . "criticism," like "controversy," is not a» bogey, at 
least not in a democracy. Of course, constructive criticism is far more 
helpful than an> other form of critiquje. »But almost ar^oeflfort to explain 
a different mode of operation or approach serves to illuminate the issue 
being questioned.^ ( 

The robustness of the principle is apparent from two Supreme Court 
passages: ^ 

Ajfunction of free speech under our system of government is to invite 
dispute. It ma> indeed best serve its high purpose when it induces a 

condition of unrest, creates dissatisfaction, with conditions as they are, 

^ , i.^ • 

language wa3 negated in Carmon, at least as to public officials, ^vhcrc truth was held 
to be absolute defense 

Sorton V. Disciphne Commtttee of East Tennessee State, 419 F.:d 195 (6 Cir. 
1969). cert denied 399 US. 906 (1970), 
^^'*Trujilh V Love, .U2 F. Supp. 1266 fD Colo 1971) (unidentified college prcsi- 

* dent). 

• '^ScovilU at 14. 

» Schwartz at 240. 

Id at 240 ("King Louis") and Sulhvan a at 1350 ("dime-store di<;tator"). 

SuUtvan a at 1348 (h>pothcticaI administrator satiricallv accused of extortion) 
^^^Scoville at 14 * * ' 

• Id. at 16. 

^'''Sullivan at 1074 . 
^^'^Scoville at 16. i 
1**' W. at 15-16. 

e,t. Scoville, n. 2 at 12 ^ 
'-'^ Norton. ' * ^ 

Sullivan n. 10 at 1072; sec also. Baker at 526.|^ 
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or even stirs people to anger. Speech is often provocative and challenging. 
It may strike at prejudices and preconceptions and have profound un- 
settling effects as it presses for acceptance of an idea. That js why free- 
dom of speech, though not absolute ... is nevertheless protected against 
censorship^ or punishment, unless shown likely to produce a clear and 
present daiiger of a strious substantive evil that rises far above public 
inconvenience or annoyance or unrest. There is no room under our con- 
stitution for a more restrictive" view."* ' ' 

Its applicability to' the schools has been made apparent on numerous 
occasions in the past five years as well as two and one-half decades earlier 
when the Supreme Court declared^ ' 



[Boards of educaUon] have . . . important, delicate, and highly dis- 
cretionary functions, but none that they may not perform within the 
limits of the Bill of Rights., That they are educating the young for 
dtizenship is r^son for Scrupulous protection of constitutional freedom 
of the indi\d<lual;^4f^we are not to strangle the free mind at its source 
and teach youth to discount important principles of .our government 
as mere platKudes.*** • 

Thus, in 6cdef to prohljbit statements about individual school officials 
or employes in the perforrnance of their duties, there must be a finding 
that the remarks are libelous, w^hich probably will require proof that they 
wefe known to be false wj^en hiade or made with reckless disregard of 
their truth or falsity. ? - * 

C. Obscene or Vulgar Content ' \ 

*Can obscene and/or vulgat content be circumscribed or be the basis for 
disciplinary action? ' 

'Obscene content lacks coti^itutional protection in the schools as well 
as iq sodety at large."\ States not a^ypically impose criminal liability 
tjn those* who 4)ublish"* or distribute"' obscene materials, and spedfically 
on those who introduce such materials into the schools or to youth under 
18 years of age.*^^ ' ' ^ 

TermineUo v. Chicazo, 337 U.S, 1 at 4 (1949)- 
. West Virj^tnia v. Bamette, 319 U.S. 624 at 637 (1943). 

'*^Roth,v United States, 354 US. 476 (1957)., PeopU v. Johnson, 29 Mich. Add 
118, 185 N.W. 2d 150 (1970). 

»"Scc ex MCL. 750J43C. "Any person who publishes or distributes ... any 
Book, magfiine or pamphlet featuring and primarily devoted to the purpose of 
commercial e)fploration, to the description . or suggestion of illicit sex, or stxual 
relations of perversion . . si^all be guilty of [misdemeanor].*' 

»*''Sce, e.g M.C.L. 750.34G "Any person who knowingly . /. distributes ... or 
has in his. possession with intent to ^distribute or show . . . an^' obscene, <<ewd, 
lascivious filthy, or indecent, sadistic ^ masochistic (item) shall be guilty of a mis- 
demeanor, and upon conviction shall be punished by imprisonment . for not more 
than one year or by a fine of not more than $1,000, or by both , . " 

>^«Scc, et^ M.C.L. 7S0343e Whoever knowingly . . . distributes . . to a person 
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The central issue, and onjs which has plaguefd jurists as well as school 
administrators, is.. what is obscene? Wliile states statutorily define "ob- 
scenity" in various terms, all \ipcorporate a three-prong text announced 
first in a 1957 Supreme Court decision^^^ and reiterated with slight modifi- 
cations in its progeny .^^^ A 1973 Supreme Court "clarification" of what 
is obscene'*^ differs in some significant ways, as reflected in parentheses, 
from the earlier standard. It still requires, however, the consideration of 
three basic qu^tions. (1) whether the average person applying con- 
temporar> communit> standards (rather than national standards) would 
find the work taken as a whole, appeals to purient interest, (2) whether 
the work depicts or describes, in a patently offensive way, sexual conduct 
specifically defined b> applicable s^ate law,^^"" and (3) whether the work, 
taken as a whole, laXks seribus literary, artistic, political or sdentific value 
(rather than is utterly without redeeming social value). Only if all three 
answers are in the affirmative is the material legally obscene. The Supreme 
Court's review of a book, in a companion case, provides an example of what 
may be obscene in certain states andMocalities: 

It is made-up entirely of repetitive descriptions of physical, sexual 
conduct, "clinically" explicit and offensive to the point of being nause- 
ous, there is only the most tenuous "plot." Almost every conceivable 
variety of sexual contact, homosexual and heterosexual, is described. 
Whether one samples every fifth, tenth, or twentieth page, beginning 
at any point or page at random^ the content is unvarying.^" 

Though the Supreme Court has autlxorized a slightly, modified legal 
standard where an intended recipient group, such as children is identifi- 
able,'"'' the same basic three-prong test applies*^'" The difference is pri- 
marily that the material's appeal to prurient interest is measured in terms 

under the age of 18 years any obsctne . . matter . . . manifestly tending to corrupt 
the morals of youth^or introduces into a sohool or place of education . . . for . . . 
circulation to a person under the age of 18 years or with intent to introduce [suchl, 
shall be punished by imprisonment ... of not more than 1 year or by a fine of not 
more than $1^000, or by both . . . 
Roth, supra n. 143. 

, ^*^Scc particularly, A Book Named . . ». Memoirs of A Woman of Pleasure v. 
Attorney General of Mnssachusetts, 383 US. 413 (1966). 

^^^AfiUer v. California, 413 U.S. 15 (1973). i/ 

States statutorily define sexual contend that may be obscene (if criteria 1 & 3 
arc satisfied) in a variety of ways. In Miller the Court provided examples of what it 
would deem appropriate state lan^agc, for instance "Patently offensive representations 
or descnptions of ma&turbation, excretory functions and lewd exhibition of genitals.** 
To date Michigan continues only to spcafy the prohibition of tha^^ which is "lewd 
lascivious, filthy" (M.C.L. 750..343). 

^'*] Kaplan v. CaUfomia, 413 US. 115 at 116-17 (1973). 

^'^Gtnsburg v. Sew Yofk, U.S 629 (1968) amplifying the variaBle obscenity 
approach sanctioned m Mishkin v. Sew York, 383 U.S 502 (1966^), by applying it 
to minors Th<! youth as targeted recipient standard was expressly incorporated into 
the statute before the Court, though other courts have not suggested this as a pre 
condition for applying the reduced standard of obscenity vis a -vis minors. 

r'"'One federal district judge has implied that a non constitutional standard of 
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of the targeted audience rather than the average person in the community. 
Even when such a reduced legal standard has been employed in the second- 
ary school setting/-'* in no instance has the complained-of-content been 
held obscene. This is so, though the publications have included, a descrip- 
• tion of a movie scene where a couple "fall into bed",'" four-letter words 
and their derivates, '''^ "some earthy words relating to bodily functions,"^" 
or a random statejnent that ."oral sex may prevent tooth decay."^^' 

In declaring such co^nt not obscene, or concluding it unnecessary to 
consider the question oflvhether the language was obscene, the following 
reasons have been cited by one or more courts, the policy lapks a specific 
definition of sexual conduct, the description of which is prohibited under 
state law;»'» the document is not taken as a whole in assessing its prurient 
appeal or social and political value/''" four-letter words standing alone do 
not appeal to prurient interest in sex/''' basic fairness prohibits punishing 
students for incorporating in their publications language contained in books 
and periodicals in the school library or the text required in a course 
and finally, students, given their exposure to the protest wave of the 1960's, 
are not shocked by statements which^ Would offend members of the older 
*generation.^*^ 

The l^guage so frequently objected to as obscene is more accurately 
termed "vulgar or offensive.^' Vulgar^and offensive words, however, are in 
most circumstances constitutionally protected except where used in such 
a mannei^as -to constitute "fighting words"— personally abusive epithets 
inherently likely to provoke the ordinary citizen to violent reaction/"* This 
seems to be established, at least since a recent series of Supreme Court cases. 

While older cases suggest a^tate interest in preventing language which 



obscenity may be applied, though the deci^on turns 'on the enforcement of a state 
statute prohibiting profanity and vulgarity. (BflJtrr*at 526). - ' 

^^Sce, Baughman at 1349 and Kopell at 459. sice also Todd v. Rochester Com-' 
munUy Schools, 41 Mich. App. 320, 200 N\V. 2d 90, (1972). 

^'^'^Koppel. * 

^'•'^Scc, eg^ Papish (headline in college pewspapcr "Mother Fucke^ Acquitted") 
Sullivan b at 1163 ("High Skool is Fucked"), Vail ("YouVe had it now mother 
fucker") as quoted in an authoritative article by Robert Pressman appearing in 
Inequality In Education, No. 15 (Nov. 197.^). 

^^\Jacobs at 12. 

^'^^Scoville at 14. I 

Jacobs at 11. >^ 
'^""SulUvan b at 1164. 

Cohen v. California, 403/C.S IS {197 ), Jacobs at I2', Vail at 599, Sullivan b 
at 1149 and 1165. , < • 

"^2 Sec eg, V ought ^ 1395-1396 (though student conceded the language in the 
publication in his posf^ssioh.may be obscfcne, court held it would violate basic fairness 
to punfsh student^^en similar la)^gc appeared in library periodicals and com- 
^ parison woifld be consideration) » s^m Sullivan b (schook forfeit right to object to 
the appearance of four letter word h> sanctioning the presence in library of books 
with similar vulgarisms). ' 
^^^Scoville at 14. 

Chaplinsky, BuprsL n. lOS , * 
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, merely offends the sensibilities of 6thers/''' the recent decisions, noting 
that language which expresses or arouses emotion ma> have as much mean- 
ing as language which expresses a concise idea, have called into question 
tiic sensibilizes test/*'*' State statutes prohibiting vulgar, offensive or 
profane language on bases other than imminent breach of the peace have 
been nullified as vague or overbroad in cases involving the wearing in a 
county court house of a jacket with the inscription "Fuck the Draft"^''^ 
and the use of the word ''motherfucking*' on four occasions at a public 
school board meetmg.'''' These holdings appear to doQm the typical state 
statutes regulating such speech.**^ 

This line of cases has recently been applied by the Supreme Court to a 
publication distributed on a universit> campus'*" and has been cited \tith 
approval in appellate''^ and lower federal court decisions involving publica- 
tions ia secondary scKools.''- Logically, the precedent should apply, in as 
much as the written word in the publication is less obvious than on the 
jacket and more easily avoided than the verbal expression. Even where this 
line^of cases has not been expressly relied uponf, the result has been the 
same with two possible^ exceptions. The two exceptions favoring school 
authorities date from 1969 and involve a college case^^^ where *'crude" 
though "not obscene'* remarks were inferred to contribute to the court's 
ultimate conclusion and a California high school case"* where two stifdents 
were suspended for vrolating a state statute prohibiting profanity and 
vulgar language in the schools. Tfie high school students had reprinted 
an article which contained the same four letter word objected to in the 
other cases and a retouched hand on what appears to be a picture of 
President Nixon. ^ ^ 

A 1973 Supreme Court decision regarding a university publication'^'' 
undermines the earlier case by holding./'. . . the mere dissemination of 
ideas— no matter how offensive to good taste— on 4 state university campus 

Id, and Street v. Sew York, 394 U.S 576 (1969). 
'««Co/ir«; Gooding v Wihotiy 405 U.S. SI8 (1972), and Lewis v. New Orleans, 
40S US 901 (1972), all discussed in 8 Harvard Civil Liberties Law Revew, No. 4, .it 
(197.0: Todd,supTti n. 154. 

Cohen. ^ 
^^''^ Rosenf rid V. New Jersey, AOS^v!s 901 (1972). 

^"'^Thc Michigan statutes not at>picall> make blasphemy and vulgar language in 
the presence of women and thildren misdemeanors The statutcsi under which no 
.publ'shcd case law exists, provide. "Any person who has arrived at the age of dis- 
cretion, who shall profanely curse or damn or ^^vear by the name of God, Jesus 
Christ or The Holy Ghost, shall be guilty of a misdemeanor No such prosecution 
shall be sustained unless it is commenced within 5 days after the commission of such 
offense '* (MC L 7.'?0»lOi) "Any person who shall use any indecent, immoral, obscene, 
vulgar, Qr insulting language in the presence or hearing of any woman or child shafl 
be guilty of a misdemeanor" (M C L. 750 337). s 

''^Papish. 

e.g. Jacobs at 13. ♦ 
^'^eg Vail at 599 and Sullivan b at 1149 and 1167 • 
^'^Nhton, 

Baker, ' 

Popish 

^ ' - . 73 
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may ^l^be shut off in the name alone of^con^tions of decenc>/* 
Similayrly, the 1973 invalidating of a California vulgarit> statute b> the / 
Supreme Court in another context'*' naturall> diminishes the significance 
of the earlier district court decision. Addftiunall> , a nuffiber of the argu- 
meifts emplo>ed in meeting ob9cenit> allegations are equall> applicable 
against contentions of ofFensiveness or viilgarit) , ^petifiLdll> these include, 
the cqnsistency and the contemporaril> exp)osed students arguments. 

finall>, rn two other cases prufanit> or disgusting language was alleged 
but not the ground for suspension.'** Suspensions were based inTUlUi Ifl- ^ 
stances on flagrant disregard of school rules or disobedience rather than 
the qpnteflpaf-thc publication according to the respective courts. 

In sTfimnarj , It is ^tablished that the use of four-ljtter words is not 
tantamount to pbscenit> , fnost coUrts appl> the three-pronged, legal 
standard of obscenit> in the college and secon<fer> ^ool context, though 
adjusted for minors, and vulgar ai^d profane language isgenerall> not con 
sidcred beyond constitutional protection, at least in the absence of 'an 
immTnent breach of the peace. ^ 

D. 'Advocacy and Incitement of Illegal Acts or Violation of SZhool Rules 

Durinjg the twentieth centur} there has been a progression of United 
States Supreme Court cases concerning the 4dvocaC> of illegal actions, 
most often advocacy of the violent overthrow of the government. As early 
as 1919 it was suggested that mere advocacy of illegal acts did not con 
stitute a clear and pres^fnt danger as to justif> restriction on First Amend 
ment rights.^ ^* Succeeding decisions more firmly established the prin 
ciple,^'* culminating in a 1969 opinion reversing the ^nviction of a Ku 
Klux Klan leader for advocating a criminal act to accomplish political 
relerm: . . n 

[T]hc constitutional guarantees of free speech and free, press do not 
permit a state to forbid or proscribe advocacy of the use of force or of 
law violation excepf where such advocac> \^ directed to inciting' or pro 
. ducing iniminent lawless action and is likely to incite or produce such 
action}^^ ( emphasis ^addc^) 

Though the facts of a 1969. universit> student publication case before ^ 
the Sixth Circuit suggested the advocacy incitement distinction was not 
being recognked^"' its applicability has been subscquentl> confirmed b> 
the Supreme Court in a case involving university recognition of an organi 
zation that acknowledges school rules: 

The critical line ... for determine the permissibility of a regulation is 
the line between mere advocacy and advocacy directed incite or pro 

^^'^ Cohen. . 

^"^"^ Schvoartz SiixA SuUivan . * * 

^^^Schenckv UntUd Stales, 249 V S 47 (1919) 

Dennis v United States, Ml US 494 (1951) 
Brandenburg v Ohio. US 444 at 447 (1969) t 
»*» Norton at 209 



duce imminent lawless action and . . . likel> to incite or produce such 
action.^*' • ■ 

While advocacy of illegal actions has been alleged in a few secondary 
publication cases, the appropriate standar,d for sanctioning such expression 
in the secondary school context has not been set out expressl> in a holding 
and the inferences are contradictory . In one case, the court avoided reaching 
the question whether the language was protected or unprotected, even 
though the publication included the following: 

t 

We have to be prepared to fight in the halls and in the classrooms, out 
in the streets, because the schools belong to the people. If we have to 
. we'll burn the buildings of our school down to show these pigs that we 
want an education that won*t brainwash us into being racist. And that 
we want an education that will teach us to know the truth about things , 
we need to know, so w^ can better serve the people."^ 

The court merely refused to consider the question, citing another con- 
stitutional infirmity of the rule under which the student was suspended. 

In another instance, a district court suggested in dicta that advocacy of 
"destruction of school propert>" or "ph>sical violence againts teachers 
or fellow students" would provide a basis for prohibiting distribution with 
out referring tp the likelihood of it imminentl> occurring.'** In yet another 
case, where school discipline policies were harshl> criticized and students 
were urged to destroy "propaganda** instead of carrying it home to their 
parents, the appellate court discounted the mere advocacy formulation, 
concluding that the publication did not constitute a "direct and substantial 
threat to the effective operation of the school 

Given the Supreme Court requirement of more than advocacy in the 
universit> scttiiig and the divided precedent in the lower courts as to the 
appropriate standard in the secondar> school context, the resolution of^ 
the issue, in light of the possible ease of swaying the arguably more 
vulnerable high school students to engage in cortduct with serious personal 
and possibly societal consequences, is uncertain. An examination of the 
thread running through all the secondary publication cases, however, sug 
gests that the preferred formulation of the legal issue may be in terms of 
whether the publication caused or provides a reasonable basis for fore 
casting substantial disruption which more nearly approximates the in 
citement rather than mere advocacjp standard. 

Of course, the fact that students n!a> be free to advocate^he modification 
or even violation of a school rule does not mean the> may violate a reason- 



'""^ttealy at 188, ^ ^,J*eopU ul OWeal, 22 Mich App. 432, 177 N W. 2d 636 
1 1970) (prosccutjon upheW tt.hcfc defendant 12 hours after Detroit not callcti on 
^.^o^vd in adjacent Highland Park to burn and kill with result some persons advanced 
on police) • 

^•^V/c. Quart>crman at 55-56 

'**rm7at 660 . 

^'^'ScavHU at 12 * ' 



85 



able and lawful rule \vith impunit>;'*'^ nor that thev cannot be required 
to agree to obey such rules as a condition of exercising their expression."' 

E; Fighting Words 

Can fighting words be excluded from publications or result in sanctions 
to students, authors or distributors? * ' 

. "Fighting words," offensive, derisive and annoying epithets which are 
likely to provoke the average person to retaliate and thereby cause a breach 
of the peace, are within Jhe "narrowly limited class of speech, the preven- 
tion and punishment of which have never been thought tu raise any 
problem,"' At issue in the leading Supreme Court case on the matter was 
the reference to apolice officer as a "God damned racketeer" and a damned 
Fascist"'" in violation of k state statute prohibiting the face-to-face use 
of epithets when thiy would likely cause a breach of the peace. 

WTnle a number of secondary student publication cases expressly ac- 
knowledge the fighting word restriction oji expression/*" not even the 
most vilifying remarks Have been argued by school authorities to be %vithin 
the fighting words prohibition/*' Perhaps signifi^ntly, the litigated cases 
involve derisive words directed primarily at school personnel, who, by virtue 
^f their maturity, are less susceptible to an immediate physical reaction. 

, Consequently, though words which' might invoke a breach. of the peace 
may \^ different today than thirty yeare ago, and though the court has 
recently demonstrated less o( an aversion to coarse language, content which 
can be ch'aracterized as fighting words may still bs^irohibited, particularly 
when aimed at a student or group of students. Presumable, racial or ethnic 

Though courts refuse to enforce unconstitutionat rules or laws and nullify unc- 
tions imposed because of their violation ie,g Quartcrman at 61, Fujishtma at 1359, 
Ydl at 598), some courb have held that students ma> be disciplined for defiance of 
valid school rules or authority even though the "assertion of authont> is inextncablv 
interwoven with the enforcement of rules of qu stionable constitutioriahty 

In the earliest of these cases (Schwartz) a federal d^^tnct court without deading 
the constitutionality of a broad publications prohibition concluded that it was "far 
from clear that tho [stfident] was suspended because of protected activity under the 
IFIf^sJ-Aljiendment rather than flagrant and defiant desobedientc of the school author- 
itiiS" ^^arHSl) The student had, besides disseminating or threateping to disseminate 
thfc paper oV or off school premises, ignored a warping not to bring the paper on 
school prcmiAs, refused to surrender the papu. allcni)ted to influence another student 
toxnga^cin^imilar activities, and appeared in school in jdefiancc of suspension order 
BcstdrtC^ing followed by another federal dLstnct court iGraham v Houston In- 
.depfndtfiKSchool Dtstncl, F Supp 1164, D Tex 19701), the case has been 
cited appWv-ingly by an appellate court iSuUnan at 1076)*' In the later instance, how- 
ever, the basic publications regulation being dtogarded was constitutional, having 
been explicitly deemed not unconstitutional per sc, nor vague or overbroad (at 1076) 

Hcaly. 

Chaplinsky 
at 569 

^»<^See. eg Eisner at 806 and Baitghman at 1349 (reference to prohibition on 
material which is "grossly insulting to any group or individual"). 
'*'5uWt/fl« a, ("words do not even approach the fighting words of Chaplinsky") 
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. ' epithets or slurs'*- may fall into the classification ot,lighting words jn a 
desegregated school, as ma> other remarks whicl) experience in the school 
indicates wiU beget such a response. Fighting words are sometimes sub- 
♦ sumed within the broader categor> of materials that cau^e substantial dis- 
ruption, discussed next. * • , " 

F. Content which Results in or may Result in Substantial and Material 
" • Dtsruption 

Can publications which cause substantial disruption or material inter- 
ference with the operation of the school be prohibited^ 

, 'In the cgntext of the 'special characteristics of the school en^ronment,* 
the power of the government to prohibit 'lawless action* is not limited to 
acts of a criminal nature/*;**' Student conduct which "materiall> disrupts 
classwork or involves substantial disorder ur invasion of the rights of oihers 
is - not immunized by the constitutional guarantee of freedom^ of 
speech This category of proscribed content, as that in D and E abov 
has its origin in the historical dea^and present danger standard and repre^ 
sents a translation of that standard in light of the special ciKumstances 
of the schools. >\ 

Substantial disruption has been held to exist in a secondar> school 
,button case;*** approvingl> quoted b> the Supreme Court, where large 
numbers of students foisted buttons on unwilling student's, halted class 
sessions by parceling them out, left class to distribute them, and threw^ 
them through open windows into classrooms. This is in contract to another 
case'^* decided b> the same cowt and involving the same buttons, in which 
the disruption caused b> the distributing of the buttons to desirous students 
' was held to be insubstantial. 

It is very significa'^nt ,to note that in only one instance has a secondary 
student publication been found to be disruptive in fact.'*"' Officials of th^ 
school however, are not obligated to sthy the reasonable exercise of re- 
straint until disruption actuall> occurs.'^" Precautionary steps may %e 
taken when facts exist which . . might reasonably [lead] school authori- 
ties to forecast substantial disruption or material interference with school 
activities Though an authoritativel> stated and universally acknowl- 

edged principle in student publication cases, its application has proven 
somewhat elusive to school personnel and judges alike, primarily because, 
the Supreme Court went on to admonish that "undifferentiated fear or 

'^'^Guzick V Drebus, 431 F 2d 594 (6th Cir 1970), Though ca5t in tenns of potcn- 
tal disniption. the wearing of a bytton Avishmg Martin Luther ^King a "Happy Easter ' 
shortly aftfr hie Spring assassination might U contended to represent fighting words. 

-'^«n«*/T at 513 

Blacktt^ell v Issaquena County Board of Education, ibS F 2d 749 Or 1966), 
cited in Tinker at 505, ' 
^^^Bumside , 
'""'"^ Baker M S22 

^"^^ Butts V Dallas Independent Sihool Dtstnct, 4.^6 FJd 728 at 7.U (5th Cir \9i\) 
Tinker at S14. 
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apprehension of disturbance is not enough to overcome the right of freedom 
of expression."*** 

. Consequently, the Supreme Court has concluded that the reasonable 
forecast of disruption standard was not met hy the evidence before the 
court. specificall>, that the armbands "caused comments, ^varnings bv 
other students, the poking of fun at them, ... a counter\varning by an 
older football player,"- "' as well as diverted students' minds from their 
regular lessons-""' and posed a situation that might evolve into a difficult- 
to-control demonstration since friends of a former student killed in the war 
being protested were still attending the school."^ 

Though shortl> after this case the Supreme Court declined to review 
a decision in which the Sixth Circuit Court.of Appeals upheld a university's 
suppression of a publication which ' could conceivably cause an eruption 
on the campus which would disturb the functionitffe of the university,"^"' 
tlie trend since that case has been decidedly more demanding of school 
authorities. This has been particularly so in the applicatJon of the forecast 
standard to student publications cases, with virtually every ^court either 
Concluding that school authorities were acting on undifferentiated fear" 
or admonishing them that they should be acting on "substantial"-'^ or 
"demonstrable"^' factors giving rise to a reasonable forecast of disrjuption. 

Thus, an assistant principal's testimony that the attitude of the school 

somehow changed during a mini crisis, allegedh related to the appearance 

of an IsSiUe of a student publication whfch discLs5ed controversial isjifes " 

such as advocating a review of marijuana la and proffering Birth control 

information,v was met with this judicial rejoinder: 

• ^ f> . 

While this court has great respect for the intuitive.abilities of adminis- 
trators, such paramount freedoms a^ speech and the ^ress cannot be 
stifled on the sole ground of intuitiorf. , . . Weljeel Certain tfeat the school 
administration can appreciate [that the assertron cannot be accepted! 
. , . unless it is' substantiated by some objective evidence to support a 
reasonable 'forecast' ^of disruption or actual disruption."^* 

Similarly, a court rejected the argument that 4 student could be dis- ' 
ciplined for the non disruptive distribution of a leaflet during a fire drill 
on the speculative grounds that students might use or even instigate a 
fire drill in order to engage in disruptive activities.-''" Of course," the court 
acknowledged the authority of the school to develop time, place and manaet 
regulations and to apply them prospectively to prohibit distribution of 
literature during fire drills. 

Id. at 50S 

s^'^/rf at 517 ' " 

2"' Id at 518, 

2*^2 Id at 509 n 3 c, 

Sorton 

Vatl at 600 

SkanUy at 974 

Id, 

^o? Fumhtma at L^59 
20^ /rf 
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Addilipnall> , a like result^ was reached in a case involving the sale to 
60 Students of a publication which criticized a discipline policy, imputed 
a sick mind to a. dean, and^ urged the destruction of school propaganda. 
The court concluded that the facts ''leave no room for reasonable in- 
ference""^ that the board's "action was taken upon a reasonable forecast 
of a substantial disruption of school activity/'-*^ 

Finally, the Supreme Court in 1973 had the opportunity to apply its 
forecast test to a university case involving the non recognition of a local 
chapter of Students for Democratic Society. " In response to the uni- 
versity's assertion, based substantially on the actions of other SDS 
chapters on other college campuses, that "prospective campus activities 
were likely to cause a disruptive influence," the Court concluded there 
was an insufficient evidential basis to support the conclusion that the 
organization posea a substantial threat of material disruption. 

Even though the publication does not contain unprotected^ speech and 
neither the content nor the manner of distribution is inherently disruptive, 
students whose viewpoints differ with the ideas expressed may react in a 
disruptive way. 

The long string oTTtigal precedent that holds an individual cannot be 
made to forfeit a constitutional right because others are opposed to its 
^ercise provides a backdrop for student publication cases. For instance, 
where a mob, in reaction to a speaker critical of political and racial groups, 
broke windows in an auditonum, attempted to obstruct those ^tering the 
building, and chanted names and threats, the Supreme Court upheld the 
speaker's right of expression, observing; 

A function of free speech under our s>stem of government is to invite 
dispute. It may indeed best serve its high purpose when it induces a 
condition of unrest, creates dissatisfaction ,\vith the conditions as they 
are, or even stirs people to anger.^^^. 

A not dissimilar case was presented the Supreme Court ia 1969.*'^ A 

peaceful march in support of ending schooKse^regation in Chicago was met 

. , in the vicinity of (he mayor's tiouse by a rapidly increasing throng of over 

1000 persons who taunted and threatened the black marchers, threw rocks 

and eggs, stopped cars in the marchers' path, sang the Alabama Trooper 

song, and held Ku Klux Klan signs aloft.^'^ The police, after some efforts 

to protect the marchers, ordered the marchers to discontinue their activities 

because of the unruliness of the crowd. When the marchers refused* the 

police arrested them. The convictions were subsequently reversed. 

The basic principle- -that at least in the absence of authorities exhausting 

all available alternatives, peaceful expression cannot be suppressed because 
J% 

Jrt" ScovilU at 14 ^ 
it \\ « 
Healy 

^'2 TtrmmcUo at 4, but sec ShanUy n 6 at 969 which states that if the facts of 
TcrmmeUo were presented in the nhool setting a iontrar> result would \>c reached 
Gregory V Chicago, m VS Ml C\96^) 'p, 
21* Id at 126-L^O (appendix to concurring opinion of Juaice Black) 

ErJc. I-.'- 89 , 
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a hostile reaction poses a ihre^ which authorities fear they could not con- 
tain^has been applied with varying degrees of explicitude in a number 
of school cases, some of which have involved publications. Though the 
landmark armband case did not ^address the issue directly, it included 
•carefully worded reference to the ^'silent, passive expression of opinion, 
unaccompanied by any disorder or distribution on the part of the peti- 
tioners"^^'- (emphasis added) and the existence of ^'no evidence whatever 
of petitioners' interference . . . with the school's work or collision with 
the rights other students . . ."-^'^ 

Court of Appeals decisions involving secondar> students in at least four 
Circuits touch on the issue more expre^sK, as have a number of district 
court cases. 

One of the early decisions involved a teacher who contended that the 
hair length of his students was ^'inherentl> distractive" and the source of a 
strained relationship. The Court of Appeals for the Seventh Circuit 
responded that, unless school officials have "actively tried and failed to 
silence persons actually engaged in disruptive conduct," it would-be 
"absurd to punish a person 'because his neighbors have no self-control 
and cannot refrain from violence.' - . 

njii tHe other hand, a case decided at nearly the same time but in the 
Sixth Circuit, failed to apply the ;>rfnciple. Students were prohibited from 
wearing Student Non-Violent Coordinating Committee or ^^SXCC buttons, ^ 
largely because of the reaction of other students. The court, based on the 
histor>' of divisiveness and disruptions occasioned in the past af the racially 
mixed school by a variety of buLtoo5_mscdhedjvah-5uch '^-inflammatory^'— 
messages as "Happy Easter, Dr. King," "White i$ Right," or a mailed 
black fist, upheld the school rule prohibiting the wearing of any buttons.-*" 
This case may be distinguished as being based on particular experience 
in the school, 

The student publications casei have consistently acknowledged, and 
where the situation presented itseV applied, the principle. For example, 
on^ appellate court queried the boarJKvhether it anticipated that "school 
officials will take reasonable measured to minimize or forestall potential 
disorder and disruption that might (Otherwise be generated in reaction to 
the distribution of unpopular' opinions, before they resort to banishing 
the ideas from school grounds"^''* while another court more directively 
declared: 

Those students who would reasonabl> exercise their freedom of expres- 
sion should not be restrainec^^Gi^punishable at the threshold oLj^ieir 
attempts merely because a small, perhaps vocal or violent, group of 
students with differing views might or does create a disturbance,^'^" 

Tinker at 508 

Crews V Clones, A.\2 F 2d 12^9 al (7lh Cir 1Q70) 
^^Skanley at 974 
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Additionally, federal district courts have applied the principle where 
recipient students placed the publication in towel dispensers, sewing ma- 
chines, or other\vise littered school premises.--* 

In summary, though some contrary precedent exists in other student 
cases presenting particular factual circumst^ces, courts in the student 
publications context have regularly distinguish^ disruption caused by the 
authors or distributors from reactive disturbances by others, and have 
obligated school officials to actively discipline those who are in fact dis- 
ruptive betcfre silencing those engaged in the peaceful exercise of expression. 

G. Other Content ' 

The preponderante of the unofficial high school publication cases re- 
strict prohibitable 'or punishable content to that which may legally be 
/Circuhiscribed . essentially that which is obscene, libelous or inflammatory 
/as delineated in the preceeding pages. One appellate case, however, refused 
to so delimit the categories of materials, acknowledging there may be spe- 
cific problems that require ''individual and specific judgments.' The court 
did, however, hasten to add. "the school board's burden of demonstrating 
reasonablenes beconies geometrically heavier as its decision begins to focus 

upon the content of materials that are not obscene, libelous or inflam- 
matory."223 

IV. CONCLUSION 

The foregoing should make it apparent that a substantial body of 
precedent exists to guide school officials in the development or revision 
and implementation of policies governing unofficial publications in the 
schools The precedent is generally divisible into that regulating distri- 
bution and that affecting content, with the majority of the ^ase law being 
constitutional in nature and federal in origin. Litigated issues discussed 
in the proceeding portions of this article are summarized by means of a 
checklist whch may be of utility to practicing educators, attorneys and 
students in reviewing and assessing, and then developing of revising district 
policy. 

Checklist for Policy Review and Revision 

General 

\ Does the district have a written policy governing unofficial pubJica- 
cations? 

2 Are the sanctions for violating the f)olicy pre-established and known 
to the students? 



Sullivan a, at \i42 
^^Shanley at 971 II 

For a cogent analysis of these principles as thc> apply to school-sponsored pub- 
lications, ^e Pressman. "Studcnti* Right to Write and Distribute," InequalUy In 
Educaihiir}<o 15 (Nov 1973)/ . ^ • 
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3. Are sti|dent5 required to submit publications to school officials for 
approval prior to distribution? * *' 

4. If prior approval is required, are adequate procedural and substantive 
protections incorporated to protect the student's First Amendment 
rights, including: 

a. a definition of distribution applicable to various types of materials 

b. a subniission procedure and designated reviewing authority 

c. a speccified time limit for a decision on distributability 

d. ..a reasonable and prompt appeal mechanism with a stated time fot 
decision «n appeal 

e. an understandable delineation of wliat content is proTiibited, and, 

f. a provision protecting the non-disruptive distribution of materials 
frOm reactive disruption?* 

5. Are reasonable regulations governing the time, place and manner of 
distribution established and incorporated in the^ policy. 

6. Are restrictions on the sale of publications onl> as great as necessar> 
to avoid substantial interference with \he educational process? 

7. Does the policy shield students from retaliatory actions of school 
officials b> allowing the distribution of anonymous or conditionall> 
anonymous materials? 

Content 

8. Does the policy restrict the authority of school pfficials to prohibit" 
or punish content \o only that which is legally proscribed: 

^ a. Advertising only when it dominates the; publication or is accom- 

panied by non -advertising content for demonstrably dubious pur 
* poses. »• • ^ 

b. Unprivileged libel, but not ;ion libelous personnel and institutional 
criticism. 

c. Matter that is obscene or pornographic as tO minors-' based on the 
prevailing legal standard, but not mere vulgar or offensive 

' language. • ; . * * . 
f ^ , d. Content which incites imminent illegal, action or violation of 
school rtiles, but generally not cofttent m^ely advocating illegal 
actions or viola't\on of school rules which is not \\ke\y to occur. 

e. Words likely to provoke the average person to physically retaliate, 
not words that may provoke the most sensitive of students. 

f. Content which results in or provides an objective basis for fore- 
casting substantial disruption but not content which may result in 
substantial disruption. 

9. Are the prohibited categories of content -precisely defined, especially 
if a prior approval scheme is contemplated, in terms that are. narrow, 

^ objective and. understandable to the average high school student? 
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JUVENILE COURTS AND PUBUC SCHOOLS: 
SOME STEPS TOWARD A MORE 
CONSTRUCTIVE RELATIONSHIP 

" Marcia MacMulla^^; 

Ms MacMulIan is Coordinator of Intake and Communit> Services for the Washtenaw 
County Juvenile Court, Ann Arbor, Michigan. ^ 



By way of introduction of the topic of the schools and the juvenile 
co\irts, an anecdote illustrates the t>picarexpectations of school principals 
regarding the work of Ihe juvenile court, as recently as seven years ago. 
Late one afternoon in the winter of 1967, shortly after I joined the court 
staff, the receptionist at the juvenile court reported. to me that a mother 
^ind father, with son in tow, urgently demanded to see an Intake worker. 
Although the court had no (Aim filed concerning^ this family, or knowle^e 
of one, the famijy insisted to the receptionist that they had come to the 
court "on orders" to appear before the judge. I Invit^ them Into my office, 
they were clearly working people, a bit rumpled and careworn, and the 
boy, thirteen years old, seemed quite frightened. Their story came out 
quickly, they .handed me a note from the principal of the boy's junior high 
school which stated that they were "required to report to the juvenile 
court," and that the boy "could not retqm io school without a note from 
the judge." The boy had been suspended, the notp continued, for ^ki^ping 
school. Clearly, the expectations of this principal were that the coJrt would 
scare ^the bo> into attending scliool. Clearly also he believed that the court 
existed to enforce the school's disciplinary decisions. WTiile the naivete 
of this particular principal was somewhat exceptional, his conception of the 
purpose and function of the juvenile court was not. And while times are 
changing, and the due proce^ rights of students are now coming under 
increasing protection of the .federal and hiaie courts,' I regret to say that 
the purpose of^he juvenile courts is to uphold and defend the disciplinary 
actions, of school administrators is still very widespread. This conference 
on Student Rights and Responsibilities is therefore most timely and neces- 
, sary if the relationship of schools and courts is to be properly, adjusted. 

The^ public schools and the juvenile courts— and indeed, the entire 
juvenile correctional system^ display a s>m6iotlc relationship in that, as 
two urdijte organisms, there is, an obvious advantage to both in cohabita- 
tion. (Some cynics claim that the court provides the drainage system for^ 

' For an authoritative review sec Dimond. Paul R "The Constitutional Right to 
Edutation," Hastings Law Journal, Vol. 24, No. 6, May 1973. 



the schools!) Comparing the juvenile court with the public schools, the 
schools clcarl> dominate. The ^uhool^ constitute the landscape and territory 
within which Jlhe work of the juvenile court is carried out. Schools are both 
a part of the problem called juvenile delinquenc>, .and a substantial^ portion 
of the solution. In a letter to the Ann Arbor School Board, regarding the 
1970 sclfool discipline policy, Judge Francis L. O'Brien summed up .the 
impact of the school upon the court^s caseload: 

"The high percentage of cases with which the Washtenaw County 
Juvenile Court deals involve voung people of juAior high school age who 
are seriousl> deficient in academic skiifs, particularly reading, the 
fundamentals of m.athematics, and general knowledge requisite for social 
studies. These children jlso display a belief that they will eventually 
fail, and exhibit a reluctance to attend school oii a regular basis, and^ a 
resistance to certain aspects of the academic program. Their presence 
in schooKis enforced b> pressure from parents, the coprt.and court per- 
sonnel, as well as school personnel. While there may "be superficial 
reasons given b> the>^hild for his failure to attend school and for his 
disruptive behavior, an in-depth investigation indicates that tjie true 
^reason in most cases is his inability to compete with his fellow stu- ' 
dents. ..r < • . ' . ^ . 

Judge O'Brien's observations are widely shared by jijveftilp judges 
throughout the State of Michigan. However, as a survey conducted in 
1927 by the judge has revealed, patterns of exchange between <scho61s and 
juvenile courts throughout the state vary remarkably from apparently total 
cooptation of the court by the local school ^i^tricts, to wrde separation of 
functions witl\ respect to discipline in the schools.. Some^probate courts in 
the state of Atichigan regularly confer on ar]^ inforrpal basis with the refer 
ring' school regarding student absenteeism, with the court {Providing both 
the manpower *and) the norm-enforcement "Suthci-ity' either to return chil 
dren to school. or p\^ce children in coiirL-administered schools. It is not 
unusual for some courts, to detain youftgsters in secure custody in order 
to make them, attend a, school program. (I observed such a practice in 
another county only a year ago.) A^ the other end of the scale, some courts 
refuse aboslutely to deal with school truancy, both on legal as well ajf. 
philosophical grounds. ^ • ' 

In Washtenaw County schools are required to. (1) demonstrate that an 
investigation has been made showing that neither the parent'or the school 
are responsible for the truancy of the child, (2) that all possible alter- 
natives have be^n provided to remedy tlie child's avoidance of school, and 
(3) that the school will provide a plan for the read.rnission of the child, 
if under suspenllm.. The .Washtenaw Court's relatively strict* criteria for 
the acceptance ottruahcy petitions, formally enunciated by the court in 
.1972, has contributed to tlie virtual extinction of referrals from schools of 
children who are truanting. : 

Obviously, the court can to some extent regulate i\fe flow of cases from 
the school by the way in which it deals with school truancy problems. A 
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loose or "easy access*' policy on truanc> matters generally results in a high 
number of >outh referred to the court for this problem, while the reverse 
is (rue for a strict Intake. However, lest we mistakenly assume that the 
problem which we call truanc> goes awa> if the schools stop referring it to 
the courts, the grim data on juvenile delijiquenc> generall> m\\ demonstrate 
the magniture of school-failure problems. For example, a study conducted 
b3^Mrs. Peg Nyboer, head teacher at^ the Washtenaw County Juvenile 
Detention Home, established that the average detained >outh was func- 
tioning 2.2 years below grade level.- Mrs. N>boer*s study involved 594 
youth, tested over a period of five >ears with the Wide Range Achievement 
Test. Since Washtenaw Count> receives man> transient youths from other 
counties or states, it vvas possible to compare youngsters according to 
geographic origin, underachievetnent in reading, math, and spelling varied 
onl> slightly according to the school district from which .the detained child 
came. Governor Millike?i*s recent report that ''9\[t of those committed to 
prison in 1972 never entered high school" plapes Jthe school casualty figures 
on a much broader, state-wide scale.^ ^ 

T^ht implications of the high correlation between apprehension for de- 
linquent behavior and underachievement, as well as absenteeism from 
school, have been^clear to court and school personnel for many years 
Solutions, however, have been far from obvious either to courts or schools, 
given societal expectations that offending or non-conforming children 
should.be punished, the spiraling costs of regular public school education, 
and the pressures on school boards and administrators to satisfy the 
educational demands of the, dominant societ>. It appears that as basic 
reading and mathematics sicills become essential to acceptance and even 
survival in our technicolored, c>bernetic society ^ our response has been to 
eliminate greater and greater numbers of children from the "mainstream" 
curriculum.* This response has led to the creation of a parallel system of 
secondar> education within the juvenile court and correctional institutions. 
We need only to look at the purposes claimed for the Bo>s and Girls Train: 
ing Schools, or the Cassidy Lake Technical School, to recognize society s 
commitment to compulsory education* 

If it seems ridiculous for the taxpayer to support two systems of second 
ar> school education, one should undertake to convince parents whose 
children have been assaulted, the PTO whose school building has been 
vandalized, or the school board charged with providing safe and accredited 
schools, with the argument that behaviorall> disruptive children have a 
right to a public school education. 

Political pressures have led schools and courts to create all kinds of 
peculiar, and sometimes innovative, special alternative school systems. For 

-Contained in Washtenaw Count> Juvenile Court Six-Ycar ftcport 1967 1972, 
PP 43-45 

''Quoted in Ann Arbor Sews article, p 1, March 12, 1974 — See supplementary note 
^ Testinnony suhnnittcd to, the MjchiRan House Appropriations Sub Connnnittce on 

Education in April, 1973 estimated that 20,000 \ouths between 12 and 18 require 

remedial education and social services 
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example, in Washtenaw County, the court, wip strong citizen support, has 
developed a unique program which supplemfl^ rather than parallels ur 
supplants, the publFc school. This is the \]Nibtenaw County Vocational 
Residential Center, started in 1971 with a feoeral grant matched by dona- 
tions from the citizens of the county. The Vocational Center pro vTdes 
remedial education and job placement service to youngsters under juvenile 
court jurisdiction who live in their home communities, as contrasted with 
institutionalized youth. The'Stud> Skills Program supplements the regular 
academic schedule pf a court youth with personalized, programmed instruc- 
tion designed by the Center's teachers to fit each individual's needs and. 
interests. Whenever possible', the Center helps >oungsters enrolled in the 
"mainstream curriculum" schools on a tutorial, individual basis. This ap- 
proach distinguishes the Center from other alternative school projects in 
which youths are separated in special classrooms. Of course, several con- 
firmed drop outs appear in the juvenile court population, for these, the 
Center provides training for the GED along with job placement and other 
practical assistance. 

/ The "Voc Center" has provoked much controversy and interest, «ince 
it does not fit into any of the typical molds for either a special program 
within a public school, or a court-administered state and county-funded 
substitute school system. Like so many other specialized, human service 
programs, the Center has been fighting for its financial survival, as federal 
support reaches the cut-off point, and the local community faces decisions 
about program and. funding priorities. 

Perhaps a most far-reaching aspect of the local juvenile court activities 
has been related to efforts to secure financial backing from the public school ^ 
system. In 1973, Judge O'Brien representing the juvenile judges, brought to . 
the attention of the State Legislature the plight of specialized, alternative 
school programs for children opiffe juvenile court J^d, or children identified 
as behaviorally disruptiv.^<Man> professional educators throughout the 
state joined the Judge in his appeal. The coalition of court and school 
personnel which presented testimony before the House Appropriations 
Sub-Committee on Education in April, 1973, emphasized that the ''M'an- 
datory^" Special Education Act excludes children of normal intelligence, 
though academically impaired. The legislature responded favorably to this 
appeal, and enarted Section 48 of the 1973 74 State School Aid Act. The 
provisions of this section are asjg)i9vvs: 

"Section 48. From the amount appropriated in section II, there is 
allocated not to exceed $500,000.00 to applicant districts or intermediate 
districts for nonresidential alternative juvenile rehabilitation programs, 
which shall be defined as programs for children and youth who have 
been found to need remedial academic and social rehabilitative services. 
"*Tto be eligible for funding of salaries from legislative appropriations. the 
, county board of commissioners of the count> in, which the program is 
conducted or the supervising school districf shall, b> resolj^tion, agree 
to {un<l the balance of the cost of the program. The district or mter- 
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mediate district in which the program is conducted shall be responsible 
in cooperation with the juvenile court of the county for supervising the 
program and the district may apply for state and federal moneys for 
reimbursement of $7,S00J}0 for the salar> of each professional program 
* personnel as required. The program shall be evaluated annually by the 
department of education." ^ 

The implications of Section 48 are far reaching. It has been estimated 
that if all of the children currently rejected, by one method or an- 
other, from regular school programs, were provided with an education 
under Section 48, the reimbursement to program personnel could reach , 
$18,750,000. Obviously, $500,000.00 is not a sufficient amount. The col-./ 
laboration of courts, schools, and county government envisaged by Section^ 
48 is truly innovative and represents a threat to some school adminfstratori" 
and .probata judges. However, Section 48 has provided the incentive for at 
least o^^e, and potentially more, experiments in cooperative arrangements. 
The Washtenaw County Youth Facilities Network, briefly described here 
and elaborated elsewhere, represents one response to the challenge of 
Section 48. In essence, the Youth Facilities Network is an attempt on the 
part of several project administrators from different school districts to 
team up, pool resources and talent, and overcome the territorial .barriers 
which t>pically defeat a rational system of educational and social services. 
By making a common compact to work together, and jointly submit 4p- 
plications for funding under Section 48, the 9 projects representing 6 school 
districts in Washtenaw County have committed themselves to a common 
standard of performance, and common, goal, with respect to "disruptive" n, 
or non conforming youth. The role of the court, within the network, is 
that of watchdog, to make sure that due process is afforded to any child 
entering any of the YFN programs. The court also participates in an 
advisory capacity in program design. 

It is entirely possible that Section 48, and all that potentially may flow 
from it, is an anachronism. Efforts are already under way to eliminate this 
section ip future school appropriations bills, but so are efforts to preserve 
and increase such appropriations. On April 9, another hearing will be 
held in Lansing to take testimony an Section 48. The secrion contains a 
model for the relations between the schools and the courts, Qnd the county 
government simpl> b> establishing the premise that th^se three institutions 
together have an obligation to provide for the education of the county's 
children. Surely in, these times, when taxpa>ers are weary of the failures 
of the criminal justice s>stem, and the senseless, costl> battles over bureau- 
cratic territor>, any effort to bring institutions together toward the great 
common need to educate and project children is worthwhile. 

With the development of alternative school -programs, briefly mentioned 
here, along with* the proliferating movement to divert children from^ tlk 
juvenile justice system exemplified in i'outh Services Bureaus — an atV 
tritioh of juvenile court involvement in the provision of education to court- 
affiliated youth. should come about. Yet it is most unlikel> that the need 
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for coyn intervention in school matters will disappear. On the contrary, 
given the increasing necessity' of adequate education, the child s constitu- 
tional right to an education becomes even more significant and, therefore, 
the' demand uppn the juvenile, as well as superior courts, to protect in- 
dividual youngsters from arbitrarv disciplinar> action becomes increasingly 
important The courts, after all, are intended to filter and mediate disputes 
between individuals ^nd societies, and it is in this role that the juvenile 
court is most sensitively geared to consider the reasonable requirements ^ 
of the school and the needs and rights of the individual child, n 

v' • Supplementary Note 

According to the Office 'of Criminal Justice' Programs: 
♦ , „ * 

"9V/c of those committed to prison in 1972 were performing significantly 
below high school level," * * , 

(cather than 91';[*of those committed did not enter high scjiool.) 
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PB6BLEAUTiC YOUTH AND THE 
SCHOOL'S RESPONSE ' 



I 

Paul R. Helber 

Mr. Hclbcr is Director of the Washtenaw Youth Services Bureau, Washtenaw 
Intermediate School Distnct, Ann Arbor, Michigan. 



For over fourteen years I have worked with problematic young people. 
At different times and at different agenffis the> were entitled "delinquent/* 
"pre-delinquent/' "emotionall> disturbed/* ''mentally ill," "socially mal- 
adjWtcd/' "incorrigible," "disruptive," o^ just "bad kids." I have had 
contkct with these younjg people while serving in a variety of capacities 
Those include recreational instruptor, recreation director, teacher of emo- 
tidnall> disturbed, teacher of so<iall> maladjusted, head teacher, assistant 
director of special education, and finall> director of the Washtenaw Youth 
Services Bureau. I have illusti^ned these divergent positions aiid varied 
rules in working with probltJ^atic >oung people, to provide some credibility 
to some of the positions i take in this paper. 

WTien I first began dealing with young pepple in trouble, it was while 
,1 was an undergraduate pursuing my degree in education of the emotionally 
disturbed. The current philosophy that was being expounded was that 
most of the problems these young men and women were having could be 
attributed to social causes. The proniulgation of special education programs 
, was intended as the one saving grace for these students. 

As I first beg^n my work, it wa^ as a recreation instructor employed by 
the court. I thoroughly believed, and 'advocated to the young peof)le, that 
their problems could be si^ificantly reduced if they really worked in 
school. Whether it be in some classes or all classes was irrelevant, but that 
the ejlucational program was an absolute necessity for them in their lives. 

My first teaching .experience was an experimental pi-ogr^m at the Dcten ♦ 
tion Home while I was still an undergraduate. At the end of a three-month 
program, I came away elated and thoroughly entrenched in the belief that 
school was the answer. As I look back on those times it was my cxhuberance 
and total dedication to the program that made it so attractive to the 
youngsters. The attendance rate in this voluntary pr&g^m exceeded 90^t , 
throughout the duration of its operation. Interest was alwa^ys high and 
the students seemed to be very satisfied with soipe of the successes they 
,were finding. * ^ 

As I finished my degree and ^nt on to teaching some ve|ry seriously 
disturbed and delinquent young men and women, I continued in my belief 
thaUthe educational avenue wa& the major answer to the resolution of the 
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students* problems. A complicating feature was that I was dealing with 
individuak who had experienced all of the failures that society can provide 
to young persons. I was seeing delinquents who wer£ in a maximum 
security unit at Bo>s Training School, and seriousl> disturbed youngsters 
who were locked up in a mental hospital and an intensive psychiatric care 
unit These youngsters had experienced all of the failures that could pos- 
sibly be heaped on to any group of individuals. So the successes that were 
found within the classroom were valuable in rehabilitation efforts for these 
students. At leasj^ in self-concept area's, the educational programs were 
very beneficial to these young people, " 

My first real e;:perience with the public schools came as a teacher at 
the County Detention Home, in my hometown. Part of the role of the 
classroom teacher in the Detention Center was a liaison person and follow- 
up counselor for the students re-entering the public school program. Time 
after time, I found that these young men and women who were appearing 
to have success wj;iile in the detentiiJh home school, had public school doors 
slammed shut oYi them. Many times the students who were re-entered only 
lasted a handful of days before, they too, were rejected by the school 
. system. At that juncture, I seriously began to doub^ the relevancy of the 
mainstream public school program for these students. This concern has 
been reiterated to' me many times over in the last several years, in contact 
^ with the public schools. Some individual school districts, schools, or in- 
dividual employees of a school are very effective in dealing with the 
problems that these 'young people exhibit. However, philosophically the 
\ schools seem not to be tuned in to the problems at home and in the com- 
munity demonstrated by their students. 

One of .the most interesting situations that I have experienced in recent 
years has been what I will entitle the "buffalo phenomenon." 

L The student decides that he really is fed up with school. He has been 
a regular truant for some period of time, or is disruptive in the class 
because he is unable to succeed with the assignments. 

2. The teacher is fed up with* the student. He is tired of th^ disruptions 
and all the individual attention necessary to serve th^S/ youngster. 

3. The principal is sick of having the same face come to^his office after 
each kick-out x)r a disdplinary action that has been taken. 

4. The parent is afraid.of the school, social agency involvement or poten- 
tial court intervention. 

So we come to the ^'buffalo phenomenon." The group sits togellier, the 
parent, the student,, the principal and all commiserate on the terrible cir- 
cumsUncc. The student explains how he never wants to be in this "damn" 
school again, anyway. The principal says that he. has had it up to his neck 
with difficulties, and his only choice is to go to the court. The parent is 
fearful of 4he court. situation and readily expresses that. So the resolution 
of the problem is . . . "if you, parent, don't make a big deal about it . . . 
and you, kid, don't want to be here . . . Jf as representative of the school. 
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will just let the whole thing slide, (but i don'tVant (o see your (ace back 
^here an> more)." So, the famil> is "buffaloed" into having the youngster 
drof) out of school ! ■ . 

In the last three years, m> staff and I have seen dozens of situations 
similar to this, and have intervened in man> of those cases. This type of 
situation and th^ previuusl> stated background Information should put 
into perspective some of the strategies I suggest for "problematic youth." 
The word problematic is also k&>, as I feel that >oung people are not neces 
sarily, or even usually, "the problem." * ^ 

t Strategies for School Intervention and Change 

Robert D. Cain, Jr., the Director of the National Center fbr Youth 
Development, states that "second onl> to the famil>, our public education 
s>stem is the major social institution which has more contact with, and 
potential to have a positive impact on children and their families, than 
any other social institution in American society." I would agree that there ^ 
is potential for considerable positive impact. However, Lalso feel that no 
other Bodal institution in America contributes so highly to delinquency. 
The education system often institutionall> avoids ' responsibility in this 
area. When we look at^ the delinquent population in Anjerica, we con 
sistently find long histories of academic deterioration and school failure. 
^ The willingness of school tu define disruptive behavior as/t)s>chjc deviancy 
and to overlook serious skill defidcncies which prohitiit ^ctive learner par 
tidpation in the classroom, contributes heavil>. to the process of premature 
negative labeling. For instance, in a typical count> in Michigan, sdiools 
annuall> refer approximately 100 youths to ihh juvenile C9urt. This con 
stitute^ about 13% of the court caseload. Most of^ these referral^ center 
around school truanc>, with occasional reque^ts^for assistance duf to 
problems of incorrigibilit> or other juvenile status, offenses. In addition to 
these^ another 800 allegations are brought bcfo/e juvenile court by the 
various police agendes. Many of these allegations are brought against 
youth who may be considered as ali^ated from the schools systems^ ex 
pcriencing acute failure, both sotially and academically, and in general 
being deprived of a useful education. These conditions^ are perpetuated 
by a national tendency toward continual u$c of the juvenile court as a 
first choice in handling school related beha^'or problems. Secondly, these 
conditions are perpetuated b> an orientatitin which liads schools to spend 
,.much of their time documenting deviant, behavior, in order to establish 
the need for assistance with these youths^ This coiKentration on observing 
and finding deviant behavior, serves to Jurther alienate youth from the 
educational institution, and hence to weaken their attachment to school. 

The scarcity of personalized ei\ucamt\ and attention to reading, math 
and other skill deficiendes among secondary school students, insure5 in 
creasing strain and resulting delinquency by institutionall|k denying youths 
access to the most rewarding positive role in the Vhool environment 
academic success. Such constant fmstration as is felt by youth in being 
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made to bear the guilt for deficiencies in their environment, further in- 
creases the alienation of these young people. 

I am not suggesting that school administrators and teachers are plotUng 
the delinquency of our nation's >outh. There' are man> j>truclfural barriers 
which disallow attention to the needs uf predelinquent clyldren. One of 
the most obvious is the gigantic educational plants that are coiistructed 
all over our countr>'. As a young person goes from a very individualized 
family-like setting in the elenientar> school, he moves toward increasing 
anonymity in the junior high school, and finall> in the high school program. 
The facilities are huge, with large classes, and subject-matter-constructed 
curricula. Secondly, is the manner in which resources are allocated to 
educaUon, and the quantity of those resources. Schools, for the most part, 
seem t9 follow a logical pattern in program development. They respond 
to those areas in which mone^- js available to sustain their efforts. Most 
will assess their first prioritx.dH5HTlgv^inihe are^of general education. 
Basic to all education programs is a curruTnonrtlmed at the middle third 
of our nation's youth When resources allow, special programming may 
begin in both directions. However, in terms of dollar allocations, it's fairly 
clear that most school systems allocate far more money in support of the 
upper achieving students, than is spent with the lower* third, or poorer 
* achievers For instance, we are all aware that at times of financial crisis, 
reading programs ^e often among the firs't to be discontinued, and sports 
are among the last: It is a sad, but true .fact that schools get far more sup- 
•pprt from their communities fir sports programs than they do for the 
literacy of their students. 

Makipg money available for individualized programs is not the answer, 
in and of itself. We are all aware that grant programs, and maintenance 
of effort for thos^ programs, do not correlate highly. Howevei\ such pro- 
gram support do^s help, because, if nothing else, it captures tlft attention 
of educational leaders When state and federal nionies^are made available . 
for reading programs, basic skills programs, alternative education, in- 
dividualized instruction and other such programmatic efforts, local educa- 
tors seam to find new concern and energy which can be used to help our 
potenfitfily delinquent populations. Schools currently are given the legal 
charge to^serve young people until the> attain the age of sixteen. However, 
» they have no legaf charge or legislated respon.sibility as to the quality 
, or quantity of education these students must, or even should attain by 
the age of sixteen. 

Some states, such as Michigan, ^e beginning to pass' laws making 
mandatory the provision of services to youth in special categories. No 
longer can school easily avoid their responsibility to meet the needs of 
emotionally, mentally, and ph>sicall> handicapped youth. However, schools 
in the broadest sense seem to be very reticent about really serving those 
young people who are causing them problems, behaviorally or academically, 
in the schools Therefore, ma> disturbed, problematic, or otherwise difficult 
youngsters "will not receive adequate services. This is true even with man- 
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dalor> special education laws. What I am pointing to i.s that, on a govern- 
mental basis, we can neither purLha>e nor legislate educational opportunities 
and expect it to suffice. 

A value climate must be created in local communities which sa>s that 
we mu^t do everything possible to insure that uur >uuth have the social 
^and academic skills netessarj to survive successful) in this school environ-, 
ment. This can be accomplished at the local level in .several different ways. 
However, such programs must have ^he resources and the focus which will 
provide them a realistic opportunity to affect some changes It is a fact 
that governmental institutions have the responsibility, more than anyone 
else, for preparing youth for roles in adult life. Some many argue that it 
is the family's responsibility to provide the moral character, or whatever 
we wish to term-^t, but it is the school and other governmental institu- . 
tions which will provide the skills to provide access to employment and 
other means of sustenance in adult life. This seems to imply that pro- 
grams must find a means to integrate the efforts of governmental institu- 
tions. If one were to accept the assumption that school change is the 
highest priority in combating delinquency, it tipliooves us to look at the 
national strategies in funding efforts in this behalf. There are funding 
efforts through ESEA and other Title programs not necessarily oriented 
toward delinquency, but having obvious effects, in a preventative sense. 
In terms of direct focus prr delinquency prevention, the Office of Youth 
Development has given ten million dollars with which to brjng about 
institutional change, (Loordination of ^rvices.^and a variety of other things. 
This, compared to the total budget for education across the nation, might 
even, have prpmpted David not to confront Goliath. I am not arguing 
that more money* should be given, although there are obviou.sly things that 
more money could do. What is implied is a greater unification and op- 
portunity for communication between the Office of Youth Development 
and the Office of Education. Finally , in terms of national effort there is 
the Office of Criminal Justice. Jhe problem here is that the energy in 
funding at the local level is going primarily into "aft*er the fact" remedi- 
ation and rehabilitation, .not in prevention. Therefoi^e, as is true, with most 
of our social service systems, we are spending only ^ mininial amount to- 
ward the advocacy of prevention. Our whole stance, nationally, and thfs 
certainly filters down to the local programs, is based on a reactionary 
design, rather than an action plan aimed at prevention. 

This brings us to a main point in .the considerations. Who can be an^ 
^ advocate at the local level and what means are available to him? The 
lessons we have learned from OEO show us that the system will m)t tolerate 
nor fiscally support^ for any long period, any part of it^>elf whic^h- .speaks to 
change the system, to disrupt (>olitical ties, or otherwi.se endanger the ^ 
power balance of Ihe system. Translated to the local level, we can .si-)eak to 
an example of a regional school district The constituency for a tegional 
district is the individual local districts. Strong' "advocacy efforts in local 
districts which raise the ire of the school boards and administrators svill 
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'suddenly be (^ught in a crossfire between tfee local boards and regional 
board? The /egional d^^trict ma> agree that the situatign in the 16cal 
community wrong. However, in terms of long-range objectives, (he re- 
gional district often cannot afford to enter into direct conflict with the 
local constituent district. In simple summar>, it is ver> difficult for a school 
employe^ W be involved in legal or string consumer advocacy against his 
employer 0/ power base. On the other hand, there are many types of change 
\ which dan be brought 'about through infiltration and cooptation of the 
system The school employee can advocate for programm^aftic change and 
moi-e ^,tly change or ^hape the decision-making processes which bring 
that a^boijt This may necessitate avoiding confrontation and opting for 

, strategi^ "Which involve such cooptati'on or cooperation. 

. In Washtenaw County we have been successlul)jn "bringing about the 
creation of three local district supported reading pro^r^ams, and two alter- 
nativft' school programs, by' pro^viding the fi^pal and technical support 
nec^si^ry to get these pro^ram^ off the grouncj.' The implication here fs 
that much can be accomplished \inih a minimal amount of money. However, ' 
that^/ifioney which is used as aft incentive or an inducement to change is 

^ very necessary Schools may fifel the need to initiate a program, but ^re 

, -oftfen unwilling to take the in/tial fiscal risks in starting the program. As 
W have found out ''small money'; is often hard to come by. It seems to 
bb 'easier to get a grant for $50,000 than it is to get one.foi; $100 ranging 
Up to $10,000 Our first year support for an, alternative classrOom*in tHe 
yMilan PuWic , Schools cost us approximately $15,000. Our fiscal support 
in the* Willow Run Reading Program was in the neighborhood of $2,000. 
Both of these programs are surviving to'day and making an excellent con- * 
tribution to the school They have helped a great number x)f youth survive 
in an environment which was otherwise nol oriented toward, their specific 
needs or academic deficiencies, which prohibited them from finding success 
in school Therefore, one strategy for school change'is to fund projects with 
, regional school systems, whose normal role is the provision of technical 
assistance, and .coordination of activity at the locdlJevel. Specifically, 
support monies^ould provide the>ersonnel for the technical assistance 
along with money which could be used to purchase program supples, read- 
ing programs, basic skills programs, and other needs for indiv^diializeri 
instruction A^yariety of academic opportunities can be injected mto school 
systems which would begin to focus a greater proportion of school ejiergy 
toward the needs of those youth who may eventually finrf their way into 
our juvenile courts There is one inherent problem with this strategy. This 
is in terms of local maintenance. Its success seems contingent on an outside 

, source of funds. The reason for ^Kis is that it's unlikely a local school 
district will provide the project with two or three thousand dollars, so 
that the project can, in turn, tell the local school district hpw to spend it. 
As long as the money Js outside or perceived as "free money" the scl)ools « 
have an added incentive to cooperate. Once the external funding source ' 
dries up, particularly given the local inflation of costs in education, prob- 
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lems \vith budget cutting and other types of prigrities, schools will tend 
to cut these programs first, or significantly reduce services in these areas. 

This leads into another strategy that well entitle "legkin?ized experi- 
mentation." At a time when alternative education is suffering budgetary 
strangleholds, public and administrative indecision^ and u\er zealous belief 
by its supporters thai it is the panacea, there is a need to examine what 
we mean by alternative education. Today, when people are increasingly 
concerned with the more ba^ic and pragmatic offerings, an educational 
atmosphere that calls for new and different programs is certainly not as 
pressing as it was during the*RttTre explosive times that confronted all of us 
in the late I960's. And so, there exists a need to go beyond alternative 
programs and begin to initiate more fundamental change. Basically, this 
means to develop and sustain a program of legitimized experimentation. 
In other words, there is a need to introduce a type of thought that says 
that each year a certain percentage of each school's budget would be devoted 
solely to the idea of creating, implementing, and evaluating a variety of 
different programs. This strategy requires us to obsolete certain assump 
tions. Among those is that "there is one best way/' Many Americans believe 
intone perfect way to solve a problem. Educators are often the perfect 

, example of this attitude, in tracking, in over specific curriculum require- 
ments, in unnecessarily stringent dress codes, etc. Too often we spend 
our time in search of, or in defense of, some panacea when time could be 
more productively spent in developing 'the idea of continuous readjustment 
and updating,, Current research and philosophy state in rather clear terms 
that every person is unique, with his or her own potentials, goals, liabilities, 
and assets. The Potion that there is a single solution for the complex issues 
of our day should, once and for all, be put to rest and replaced by a need 

. to nourish the diversity and pluralism of modern life. It is imperative that 
our educational system encourage competition *to show that there is more 
than one way to succeed. ^ 

Still another strategy for change in the schools involves legal advocacy. 
There are numerous situation^ in school districts across the country in 
which student rights are being violated. Legal advocacy is expensive and 
it is a tremendous risk to the family. For this is a confrontation strategy 
and may result in considerable hostility arising from the ^school, toward 
the y^outh and his family . We have experienced in our own project several 
incidences 'involving legal advocacy which have resulted m total alienation 
toward the family invplved. In some instances this has even caused the 
family to leave the <,ommunity because of residual feelings and animosity 
- developed in this proctss. However, the process is essential. There are many 
i^Xudents. throughout our country who are indefinitely^ suspended without 
recourse (I also refer you to the "buffalo phenomenon''). Many of these 
situations could get "more immediate response if the opfx>rtunity for legal 
advocacy were there. Rather than pursue costly court cases, many school 
systems would prefer to seek compromise resolutions. Therefore, projects 
must be provided with the opportuity for legal advocacy in the schools. 

ER?C ,105 



It may not be realistic to fund or provide this kind of opportunity within 
the organisational structure of school s> stems, but it should be provided 
in the communit>. It is not realistically available through current legal 
aid and other legal support services, as these programs tend to be under- 
staffed and overloaded with clients. However, if special provision could be 
made in a legal aid society for an attornev to deal half-time, or exclusively, 
with school related cases it could be of considerable value. The important 
point is that the program must structurallv allow and provide for at least 
a minimum of effort in thrs area. 

A fourth strateg> is in the area of communitv awareness. Man> projects 
which have been funded ndtionall> have not been gi\*n, nor iatentionall> 
included, resources designed to heighten communit> awareness of problems 
. of delinquent youth. There has been inefficient use of media in getting 
Vinformation to the public about the large number of >oung people with 
serioiJs academic deficiencies and social problems in the schools. There 
are many m>ths and his interpretations held by community persons as to 
the nature of* these situations. Projects funded inside or outside the schools 
could be given media specialists or hire Hersonnel with the e.xperience in 
community organization. Monev could be made available for the procure 
ment and manufacture of a series yf programs designed to heighten com 
munit> awareness of the problems of pre-delinquent or alienated youth 
This awareness could then be turned to pressure on school systems to 
initiate prDgra:ms, upgrade basic skills courses, increase accountability and 
a variety of other changes which could conceivably be turned into more 
school resourced for youth experiencing school failure. 
' A fifth area that should be Valuably, would be a national conference on 
alternatives for alienateS youth. Some of the White House Conferences, in 
the past, have stimulated thinking and some change. Through publications 
by the Office of Youth Development and HEW there has been a great 
deal *of dissemination of information regarding other programs. At our 
,Youth Services Bureau we oft^ receive requests from other program per- 
sons foy copies of our grants and information about some of the programs 
we have successfully run. However, if a special conference could be called 
which would involve practitioners from all over the country, social re- 
searchers, policy -makers, and other groups, much could, be accomplished 
The annual program meetings in many disciplines could be used as a 
realistic format. However, too often conferences end up bbing all social 
theory oriented with little practical application for people in (iJe field. 
A national conference involving a large numoer of choices of workshops 
geared to alternatives in the .school, program Strategy, and various other 
aspects could be an invaluable and unifying rbrce in the area of delin- 
quency prevention, as it's related to the schools\Such an, effort would re 
qurre a large commitment of finances and time bijt I feel it would be well 
worth the investment. 

In summary, I have suggested .several distinct\ strategies for working 
with problematic youth. These Are all strategies ythat local or regional 
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schooL districts could emplu> . The first Js institutional advocacy with 
projects in school s> stems, using their resource)* to stimulate the develop- 
ment of programs aimed at individualization fok th^ needs of delinquent 
and pre delinquent >outh in the school sJsterrK The second, involves 
legitimized experimentation with a need to look aValternative education, 
particularl> emphasizing developmental needs rathekthan devianty. The 
third involves legal and client centered advocac>. Tlvis could effe$;tively 
provide the immediate ^imulus necessary to speed upUhe allocation gf 
resources and energ>^in finding wa>s to involve >Outh anci deliver services 
to them, rather than wait to let them slide between the craots. The fourth 
strategy I described was related to community awareness. I ftel it is quite 
important and^ often overlooked. The whole community shoulH be aware 
of ways in which their schools are contributing to, or preventmg, delin- 
quenty, and the kinds of academic and social problems youth ark having 
in school. The community must develop a ser^se of concern which will 
resolve itself into pressure for resource allocation to meet these needs. 
Finally , I have spoken about my opinion that supjK>rts a relevant regranal 
or national conference oriented to all of the above issues, with pi^^ctitioi^ers 
as the major participants and presenters. , " • \ 

My greatest conpern in dealing witli* problematic y oungster^ in the 
schools is tliat \^e, as educators, do little to help these young persons. 
Positive efforts, ever) of they prove m\successful, are far 'better than np 
efforts at all. Any advocacy on behalf , of these young people will help 
prevent, them from beiug ''buffaloed," slicking between the cracks, or being 
alienated from society in general. 
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^^-^ CHANGES IN'SPEQAL EDUCATION THROUGH 
^ ' UTIGATION AND LEGISLATION 




Henry G. DeYoung 



Mr DeYoung is Alsi5tsnitT5ircctor of Special 'Educatipn for the Willow Run Schools, 
Ypsilanti, Michigair and Program Assistant for the University for Study of Mental 
Ketar(^^tion and PWatcd Disabilities, The University of Michigan. 



Special education is i\ the news. It is a topic which everyone seems to 
have heard something abtut recently. To the average person on the street, , 
it is the awareness that tnis is the^ type of education fbr whicji there are 
no tiachert, and with whXh the tire government is Very concerned, as 
lexemf^lified by Julie \ixoiA Eisenhower's appeal on television for persons 
^ to ei^r the field. For profciionals, -it is the knowledge of a right to e^uca* 
tion stiH or the passage /{ mandatory special education legislation.' For 
those wt^o have cortfideno? in the courts on^believ^, in the legislative prolpess, 
all is— or soon will be— V^l. In this shott paper, some of the recent hap- 
penings in.the^field will beUDUt in perspective. In addition. It fs hoped, 
t^e reader will gain an unde^standing of the problems that remain in in- 
si)|ing an eaucational opportunity to handicapped individuals. 

^ right to, education is not a new idea someone recently thought up. The 
foui^ding fathers m many states placed in their constitutions the grandiose 
principle th^t edutation for all will be one of the state s pafSTRiount duties. 
A prime exampld is Wisconsin's (j:onstitution. Article X, Section III, 
which states: \ ' ^ f 

The legislature fehall provide by law for the establishm^ent of district 
schools^ which shall be as nearly uniform as practical and suj:h schools^ 
shall be fr^e andl without charge for tuition to all children between the 
* ages of four and twenty, (eniphasis mine) 

This stat'enfient, had about the same meaning, however, as the statement 
"All men are^ creattd equal" by the Jramers of ^the **ederal Constitution. 
To them "all men '''^ meant white males. For *the' Wisconsin constitutional 
writers, and those ih other states, "all children" meant those t^^at looked 
like, acted like, walked like, and learned like, school officials thought chil- 
dren should. I . • 

It has not been just recently that parents have asked schools to fulfill 
constitutional dutiek.' Several precedent setting lawsuits, about the turn of 

NOTE A copy of tjid mandatpry special Education legislation appears in the Ap- 
' pcndix on page 
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the century, exemplified the efforts made b> parents of the handicapped 
to obtain an education for their children. T^ese court actions met with 
. little success for the parents. In 19^9, a Wisconsin court in State Ex. Rcl. 
Beattie v. Board of Education (172 N.W. 1S3) held that "the right of a 
child of school age to attend the public schools of this state cannot be 
Insisted upon when its presence therein is harmful tg the best interest of 
the school.*' This basically gave the school free reiri to exclude the handi 

^ capped. In addition, other court suits established the precedent that the 
school board had the power to suspend or exclude a stud^u if his admission 
wpuld be detrimental to the best interests of the schoot, or to other pupils, 
and the determination of what is best for th^ school was left squarely up 
to the school officials (State Ex. Rel. Dresser v. District Board [1908]), 
135 Wisconsin 619, 116 N.W." 2,32; State Ex. Rel. Burpee v. Burton 
(1878), 45 Wisconsin 150). These, along with other cases set the precedent 
for the exclusion of children from the public schools throughout the country. 
Several states developed legislation for mandatory special education serv 
ices. A num\)er of states have had such legislation for years. However, the 
legislation was interpreted to mean mandatory establishment of services, 
> not a right to education for all handicapped children. Special classes were 
established, but when they were filled, children were placed on waiting lists 
for placement— oftentimes deprived entirely of an education until place- 
ment. This fact was borne out in Doe v. Board of School Directors (Civil 

^Xo. 377-770 (Cir. Ct. Milwaukee County, 1970)). This suit was against 
the Milwaukee Board of School Directors, brought by John Doe (fictitious 
name) who was tested and found to be trainable mentally retarded. The 
school directors were required by policy to establish schools an4 or classes 
to accoitimodate handicapped individuals, and some were established. How 
ever, all the established classes were filled, so the plaintiff was placed on 
a waiting list. The court, in a temporary injunction, ordered the de- 
fendants to accept the plaintiff in school, and educational services had to^ 
be provided for those children wh<y were on waiting lists. 

^ The Basis for Rights to Education ^ 

Right to education cases are based primarily on the Fourteenth Amend 
ment to the Constitution of the United States— and specifically on the 
due process and equal protection clauses of this Amendment. There is a 
substantial and a procedural type of due process. The substantial due 
process requires that an action by a government (meaning, in these cases, 
a school board) ynust be reasonable in purpose, method and impact. Proce 
dural due process j^equires that the schooj system proceed in a fair manner. 
This would require a hearing or presentation of evidence, a cross examina 
tion» etc. The equal protectiqn clause prohibits a government or, in this 
case, the school system from »unf airly discriminating against, an individual 
The arguments bAsed on equal protection made by plaintiffs in right to 
education cases say that if you provide education for one child, you must 
provide education for all. 

ErIc • iC9 « 
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Precedent Cases . , • 

The first major court action witfi significance for handicapped children 
was Ptnnsyhania Assotiation jor Rttardcd Childnn i. Commonwealth of 
Pennsylvania (34 F. Supp. 1257 [E. D. Pa. 1971 ] ).-.This class action suit, 
on behalf of 14 named retarded children, was brought against the Common 
wealth of Pennsylvania, the Secre3tar> of the Department of Education, the 
State Board of Education, the Secretary of the Department of Public 
Welfare, and certain of the school districts, plu^ the officers in those school 
systems. The initial complaint was £led January 7, 1971. A stipulation, 
which was. approved and ordered b> the court on JiJneJLS, 1971, said that 
no mentall> retarded child shall be denied admission to a public s<;^^hool 
without being aCcor^ed a notice and the opportunity for a hearing. This 
was b^sed on the due* process Nclause of the Fourteenth Amendment. On 
October 7, 1971, the parties agreed, and the court put into effect, an even 
stronger order which said tha^ under the Fourteenth Amendment's equal 
protection clausej^o mentall> relai3ed child could be denied aTree public 
school education iand training in Penns>lvani4. Thu?, PA.R.C. obtained a 
free^ public education for the handicapped in Pennsylvania. New stkte 
rules and r.egufetii^s subsequentl> have been written as a result of this 
case. There are, however, some drawbacks to this decision. First, the plain- 
tiffs, as a f:lass, were onl> the mentall> retarded. Ifhere was and probably 
continues to be a aebate as to whether this case reall> affected all handi- 
capped children in Pennsylvania, or just the mentally retarded. Secondly, 
the issue of money was not mentioned in any of the agreements. What 
would happen, if Pennsylvania suddenly said, "Yes, >ve*d like to do all 
these things, but we just don't have the money right now?" 

This exact issue led to probably the best right to ^dotation opinio 
handed down by. a court. This happened in Washington^ D.C., in Mills v. 
the Board of Ed^tcation of the District, of Columbia ((?ivil Action No. 
1939-71 (D.D.C. 1972)). This decision was rendered by a Federal judge, 
so it has more power as a precedent than the agreement in PA.R.C. The 
plaintiffs in the Mills case were'also denied an education Because of alleged 
mental or behavioral, physical or emotional handicaps or deficiencies. In 
the defendants' answer to the complaint, they agreed that there wa^ a class 
df students who^vp^eticnfed an educaftion, but the reason for this was that 
there were no ^(mhdal resources to provide the special education pro-am. 
Judge Joseph yC. W)^dy, on August 1, \91\y held tbaLJhe defendants 
could not exclude hanoLapped children ajid must provide sp^ec^5^^g|ams 
for J hem. He also said tnat the failure to do this could not be baseoNafi the 
claim^l^nsufficient fundsN5^_s|wd that handicapped children oughrsiiot 
to bear mt^«"orth<financial burden XyLn other children. ^ \ 

These two ^ases haVe l^«Htr^jr-gFuundsweIl of similar cases througbouV 
the country. Iii,<more imn half the states^ some form of legal action *has 
been filed to try ^od oUtara services for the handicapped within the state 
In addition, mandaU)t> special /Iducat ion legislation has recently been 
enacted, or is prcsennV being d^loped in almost every state. In those 



states where the legislation is not or has not been enforced, efforts are 
being nrade to do so.'through court actions. 

So wh> an> apprehension? We have precedent -setting cas<^, Nvhich hold 
precedent *f or a right to an education. We have legislatures enacting legis- 
lation to insure* an education for all handicapped. 'Substantial progress 
has been and is being made, but'the picture is reall> not all bright. About 
a year ago, on March 21, 1973, the Vnited States Supreme Court, in San 
Antonio Independent School District v. Rodriguez (93 S. Ct. 1278), made 
a decision in a schooh^fijiazite suit which, indeed, muddied the waters of 
all right to education suits pi^entlj in the courts, as well as those which 
ma> be filed in* the luttlr^.^^li^^ Rodriguez case involved the financing of 
schools in Texas, and the constitutional t> of spending a varied amount of 
mone> between districts. This practice was sa'nctioned and promulgated 
by the taxing s> stern of the state. One of the Contentions of the plaintiffs 
was that education is a fundamental int^est. Justice Powell, Who wrote 
the majority opinion, conceded that education played ''a vital role in 
sodet> but "education is not among the rights afforded explicit protection 
under the Federal Constitution", education is not "explicitly or im- 
plicitl> guaranteed b> the Constitution." These statements were imme- 
diatel> used by the defendants in a right to education case entitled Colorado 
Association for Retarded Children i. State of Colorado (Civil No. C 4620 
(D. Colo., filed December 22, 1972)), as the basis for a motion to dismiss. 
It was their contention that, because of RodrigueZy the action should be 
dism^^sed. However, the judge felt that the Rodriguez decision was signi 
ficantly different from the issues in Colorado , because some of the plaintiffs 
in Colorado were totall> excluded from school, and this was not true in 
Rodrii^uez, Although the Rodriguez decision b> the Supreme Court is not, 
or probabl> will not be, reason enough to dismiss most right to education 
cases, it probabl> will significantly limit them. Court actions based on the 
Fourteenth Amendment to the Constitution of the United States will prob 
abl> only entitle .the plaintiffs— handicapped children— to an opportunity to 
enter the public sfijjpols or receive some educational service financially com- 
menstuate with those given lo non-handicapped children. However, this 
would be totall> inadequate, a&. handicapped children do not need equal 
education, but uneCjual education. It costs more to educate handicapped 
children than regular children. Comparatively more money is needed to 
educate the handicapped. 

How Far Will the Courts Go? 

^ Judge Wadd> in Mills said that handicapped children should not have 
to bear more of the fiiwncial burden than non handicapped children. The 
Supreme Court in Rodriguez allowed unequal amounts of money to be 
&per;t on education by various districts. What these decisions mean is that, 
at least, courts will probabl> onl> compel a district to spend as much mone> 
per handicapped child within that district as is spent for each non handi 
capped child. Courts are ordering the schools not <o exclude handicapped 



" children by telling the schools that all children have a right to an educa- 
tion However, the determination of what that education is to be is pretty 
much being left up to the educators. 

Although this may lead one to suspect that if some kind of service is 
provided to the district's handicapped children, then that's all that is 
needed, a more recent detision by the Supreme Court in Lau v, Nichols 
gives us an idea of about how far the courts will go. 

This case involved nearly 3,S00 students in San Ffancisco who are 
native speakers of Chinese, and whose facility in English is not^ great 
enough t6 allow them, to succeed in school without the aid of special in- 
struction in the English language. Onl> about 1,700 of these Chinese 
students were actually receiving the special instruction in English. It was 
argued that the failure to provide this instruction to all students who 
rieeijed it violated the equal protection clause of the Fourteenth Amend- 
ment to the Constitution of the Upited States, as well as the Civil Rights 
Act, Section 601. 

• The California District Court held that tl^e school systejn had no duty 
to'correct thi's situation, and 9th U.S. Circuit Court of Appeal^ affirmed 
this position. The Supreme Court of the United States, hawever, reversed 
the decision it favor of the plaintiffs. Justice Douglas^ in writing the 
opinion, based/the decision primarily on the Civil Rights Act, rather than 
bn the F^Hciffl Constitution— specifically the Fourteenth Amendment. The 
Supreme Court did not outline a specific remedy, but decided only ^at 
the school system was not justified in taking the position that it did not 
have a responsibility to, provide the necessary special instruction. The 
ruling said merely that thV^hool system must use its own expertise to 
rectify the problem. \ 

The important point here, of course, is that, even though the plaintiffs 
were in school, the court ordered instruction to be provided, which wouH 
supply these children with the necessarV sRills in English. 

In the future, it is very important tttat good mandatory legislation be 
wHtten into law in every state which requires school districts to operate 
programs for the handicapped children. Court actions can then be used, 
if necessary, to sec to^it lhat these prog.^mk are "bqipg implemented, and 
that adequate money is being allocated to comtoly with, the law. There are, 
however some problems associated with the div^opment aud^implementa- 
tion of mandatVcy wJucation-bwsr-^"^ \ 

Judith Grcenbapm, iit her paper "Mandatory iWislation. ^iichigan*s 
New Law, ^ow it Actually Works," also presented in this volui^ dis. 
ciisscs in dept|i the law covering special education in Michigan. 
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MANDATORY LEGISLATION: MICHIGAN'S 
NEW LAW, HOW IT ACTUALLY WORKS 



Judith L. Greenbaxjm 



Ms. Greenbaum is a Graduate Student teaching Assistant in Special Education in 
the School of Education, The University of Michigan. 



When^hiblic Act 198 known as "Mandatory'' was passed in 1971, the 
sta^e of Michigan joined the majority of the fifty, states in the' United 
States in guaranteeing the right to an education for ^1 its thildren. The 
passage of a mandator> education act was necessar> because an estimated 
100,000 children y^a the state of Michigan were being denied a public 
education solely on the grounds that they were Ijandlc^ped. Mandatory 
supposedly insures that each and every handicapped ("impaired") child 
in the state, age 0 to 1%, will be provided educational programs and'scrvices 
in order to reach their maximum potent!^. 0(her ur^qu^ features of 
Mandatory and the Spcdal Education .Code cont^ng the rules and 
regulations governing Mandatory are. the involvement ' of parents and 
older children in educational ^^ainning and deci^on making, the definition 
of a new category of handicapp^. "Learning Disabilities," the Reflection 
of Educable Mentally Retarded;^^n fQ 80 to 55 to IQ 70 to 5S' (thus 
. placing a large percentage t>| children .back jnto the "regular'^dassroom) 
and t^e stated intent that bandicai^ped <;hildrcn be integrated with their 
"nomikl'* peers whenever feasible, n ^ 

The law and code have been in effefct only ^nce the fall of 1973. Much 
of the code needs to be interpreted ana modified before it can intelligently 
used by local school districts to si^rve irindicapped children. Many school 
districts have hardl> begun thinking abint thcii respfonsibilities under the 
law, others are too confused by varyingj^ntcrpretations and rumors to 
respond at all. ^ \ ' 

Politics and Publicity ' * 

One of the first question^ a school administrator will asK i^ "Is there 
enough money?" If you ^k the state legislature, they will tell you that 
the ?73 million appropriated for special eduction this yeat represents 

' Mentally Impaired Children arc now defined in stantlard deviation tennS rather 
than IQ. Thus "Educable Mentally Impaired" is d^ncd is "developing at a rate ap^ ^ 
proximately I io S &undard (Jcvuttons below the mean" which approximately translates 
into IQ 55-70. 

» \ 
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"full funding." But this is only a lO^c to 15^,; increase over last year (after 
the normal*wage and cost.of living increases) and \vith an expected influx uf 
50,000 additional children thi^^rst year (an increase of 30% to 40 Vc ) 
it will not be nearly enough. 

AltHough one of the intents of Mandator> was to serve children ("per- 
sons'*), to age 25 this will not be the case in practice. The code states that 
a person is eligible for ser^ces through age 25 onl> if he has not graduated 
from high school or competed a ''normal course of study.- A ''normal 
course of study*' can be defrtoed as a special education program leading to 
a diploma.' Local school (Jistrn^^have been giving children diplomas at age 
18, thus discharging their obli^kions under the, law. 

JSince the public believes, bec^isc of what it reads ^d hears in the 
media, that all handicapped children age 0 to 25 are now being served 
and that adequate state funding 1^ available, it has become very com- 
placent. "Ha|idicapped children are being taken care of, let's move on 
to something else,*' stated a Trustee of the .\^'Atbor School Board after 
a presentation asking for sup[>ortive servicefe for those handicapped chil- 
dren (and their teaichers) who are integrated into regular classrooms. 

Rules and Ramifications ♦ - \ 

One of the most controversial portiops of the new code de^ with tho 
integration of handicapped children and children furmerl> labd^^bandi 
capped into the regular classroom. Parents, teachers, and'adminis^Lr; 
alike are gravely concerned about the problem. Fjrst of all a large p^r- 
cenUge of children, tho^ with I^'s ^between, 70 and 85, 'are no longer 
labeled retarded and witl^be ineli^ble for special cclucatioa services (unles> 
they are relabeled "liaising Disabled" ot "Emotionally Impaired"). 
These, children will be An regular, classrooms. Secondly , some children wh ) 
are mildly "ImpairedV.will be integrated into regular classrooms at leas: 
part of the^^ool.dafy. However, these children will be e'ligible for sup 
portive servicKb^cabsc the> c^rry a label. Teachers in regular classroom- 
will need in service/training and possibly the aid of, a ^teacher consultant] 
curriculum consultamt or helping teacher ^ o*der. to cope with the situation.- 
Integration with Aeir normal peersycaa be the start of Xwhole ctew life 
for these mildly Involved ^ildren if \t is well planned, suffelilv and funded, 
Even transportajlion ma> be a problto» since the state will rcknbu^^ for 
transportation inl> if the child ^s JHoim^pttM^pecial program. ThKchUd in 
a whpelchair may have no way to. get ^to hisintcgrated junior higlr^ool 
program witMut the local school diiinct paying (ox his transportation bv 
specially eqwpped tjMs, \N , ' ^ * 

The Speaal Education Code lists vaffious rights the oarents of a handi* 
capped c^jfrh ave: . \^ 

2 R. ^40/721 Eligibility, Rule 21, Special Education Code 
*R34ari701 Definitions, Rule Special Education Code 



The right to participate in the Educational Planning and Placement 
' Coipmittee (EPPC). ' ' 

The' right to disagree with the placement and ask for a hearing. * 
The right to see the child's record and to bring along an advocate or 
friend to any proceeding. 

The right to be informed of any groups or organizations which might 
assist the family. 

Often parents are not informed of these rights their school system. 
In fact^n excellent brochure recently published b> the Michigan Asso- 
ciation of Retarded Children for parents of handicapped children was con-' 
si^ered "too inflammatory'' byjhe Washtenaw Intermediate School dis- 
trict to distribute to the parehts of children it serves.* 

I ' ' 

Attitudes and Values . . 

Let us assume that parents, teachers, and administrators all want to do 
what is best for the handicapped children in their charge. There are man> 
additional attitudes and values on the part of each member of the EPPC 
team that may hinder joint effort. The parents are often in awe of school . 
personnel, self-conscious, sometimes distraught, often believing that the 
professionals are not onl> judging them but have alrea3> made up their 
minds about the placement of the parents' child. According to Barsch in 
his book The Parent of the Handicapped Child "It is automatically as- 
sumed by school people that a good deal of the foundafions for learning 
what the school has to offer have alread> been laid b> the parents during 
the period from infancy to school age. The parent who has failed to match 
up to the expectations of school or clinic personnel ma> readily be classified 
as over protective, oversolicitous, rejecting, disinter^ted, apathetic, guilt- 
rfdden, etc. The labels .simply serve as terms of value judgment by a seg- 
ment of sode^ that for one reason or another indicts the parents for 
having failed to discharge their obligations." "If the parent is militantly 
aggressive in seeking to obtain therapeutic services for the child he may 
be accused of not realistically accepting his child's limitations. If he does 
not concern himself with efforts to improve or ob^in services he may be 
accused of apathetic rejection of his child." WTiat Wi^d of. communication 
and Joint planning can take place under these circumstances? And re- 
member, the pareh<^ concern is with just one child, the professional's with 
many/ Do we reajiy ^^t a parent to share in the educational program- 
ming of her child? 

Regarding the pamphlet the Washtenaw Intermediate School District 
thought was too inflammatory, do these Directors of Special Educlation 
r^lly want parents to know their rights under Mandatory at all? \ 



. * "Youf HindlcapM Child's Right to Education," MARC, SIO Michigan Nation 
Tower, Lansing. MI 48933. 

\ W. Waller. The Sociology of Teaching, New York Wiley, 1967 
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In the March 26, ir74 edition of the Ann Arbor News, a very small 
arUde appeared on page one, headline^. "Special Class Enrollment Dips/* 
It went on to state thiit although an enrollment of 200,000 children in 
special education prograps was expected this >ear due to Mandatory legis- 
lation, in actuality, the enrollment dropped from 150,000 to 140,000. 



Are we really servingA 
What actually happi^nk 



children than ever before? 
to Public Act 198, that promised so much? 



ALTERNATIVE PLACEMENTS 



ElISHA DlBtBERT GrAY 

i^Ls,. Gra> is Director of the MtchigaD Kcighborhood Education Authority t'rogram, 
Lansing, Michigan. 

* • • , 

As I begin to address this topic I would Jike to change or refer to the 
topic as '^Optional Placements for Educational Qppgrtunities/'' In dbing 
this, it is hoped that this topic title will now servp to incompass all Educa- 
tional Placements, regardless of the present accepted titles, such as. Open 
Classroom, Transitional, Conventional, Street ^ool jor At:adeiny, Drop- 
*out Programs, Basic and Continuing Education, Basic Skilk Emphasis 
Programs, Free School Concept, Talented Schools, Innovative Traditional, 
Non-Specific Achiever, Occupationally Oriented Progranjs, Potential Drop- 
out, and Special Need Programs. I am sure that there are additional titles 
Jor program philosophies, but we must draw a line somewhere. 

For sometime educators, counselors and administrators have been placing 
students in programs because of his or her anti social and/or classroom 
t^havior patterns, without evaluating the program to be utiliz^ for 
the placement, and on the same hand, some educators have just pushed 
out or helped students push themselves out wi^iout any kind of optional 
placement for educational attainment. ,Todiy cduca^'rS throughout the 
United States are beginning to develop, organize and operate Optional 
Placements for educational opportunities for their student clientele. 

We as educators are being questioned by parents, the community and 
society as a whole on what are we or what can we begin to do to prepare 
the students j^ho complete or do not complete the requirements of our 
educational institutions, to function successfully in our changing society. 
Educators were basicall> held responsible for the report published by the 
Select Committee on Equal Educational Opporttfinity United States 
.Senate, titled "The Effects of Dropping Out"— subtitle, "The Cost to the 
Nation of Inadequate Education" by Henry M. Levin. Mr. Levin states, 

. . an inadequate education for a substantial portion of the population 
not onl> }\andicaps those persons who are undereducat^, but also burdens 
societ> with reduced natiopal income and government revenues as well as 
increased cost of crime and welfare. 

Using data from the U.S. Department of Commerc* and other sources 
in conjunction with extensile research literature from j the sodal sciences, 
this report obtained the following findings: I \ 



1. The failure to attain a minimimi of high school compl^ion among 
the population of males 25-34 years of age in 1969 estimated to 
cost the Nation:* ' . , • \ 

$237 billion in income over the lifetime of these men, and $71 billion 
in foregone government revenues of which about $47 billion would 
have been added to the Federal Treasury and $24 billion to the 
coffers of state and local governments. 

2. In contrast, the probable cOsts of haying provided a minimum of 
high school^ completion for this group of men was estimated to be 
about $40 billion. •\ . ' 

Thus, the sacrifice in national income frpm inadequate education 
a^ng 25-34 year M males was about $20tf billion greater than the 
investment required' to alleviate this condition. 
Each dollar erf social investment for this purpose would have generated 
"about $6 of national income over the lifetime of this group of men.^, 
The government revenues generated by tfiis investment, would havfe 
exceeded government expenditures by over $3Q([ billion. *^ 

3 Welfare expenditures attributable to inadequate education are esti- 
mated to be about $3' billion each year and are probably increasing 
over time, • 

4 The costs to the nation of crime that is related to inadequate education, 
appears to be about $3 billion a year and rising. « - ; 

Today, students are bringing with them new heeds that cannot for the 
most part be met or even addressed by our educational institutions as 
they exist today. There was ^ time.when ediicatorS were charged with the 
responsibility of motivating only the cognative domain, but today we are 
charged with the cognative, affective and psychomotive domains, which is 
good for our egos, but we, for the most part, are still utilizing the same 
old Benjamin Franklin, 1820 system for cducat|ng^the young. ' 

I would contentd that We ks educators must g?vfe up our flag of honor 
and asks our* fellow human service institutions or agencies for help, i.e. 
social services, law enforcement agencies, community, service centers. \Ve 
must begin to service the total needs 6f the student aijd begin to intervene 
where he is at in terms of his functioning, capabilitick and aspirations. " 

We must bejgin to research and collect data which \vitr assist us in finding 
*some reliable and valid pto^ams that will begin to serve a greater number 
of students who enter ouir* institutions, buC somehow fail to complete or 
shall I say, fail to attain an adequate ability to either function or survive 
in our changing society, which has a J)iiilt in program for failure for those 
with knti-sodal behaviors. '\ \ ^ 

Michigan is one of the leading states in the na^on whicK is doing some- 
thing about combating the dropout problem and sfu^ent problems in 
general, by providing ajteraative placements througfioyt the state. In 1968, 
the issue of the high dropout rate in Michigan was Vailed tX).the attention 
of Governor Milliken. In his Educational Rdorm Vackage of 1969, he 



proposed to the legislature to esUblish and allocate to the Neighborhood 
Education Authority, $100,000 to investigate tJie possibilit> of developing, 
organizing and operating educational programs that would assist those 
young people who were unable to complete their high school education with 
the formal traditional' means. In 1971, after much research and' data col- 
lected, the Neighborhood Education Authorit> opened its pilot prog'^am, 
the Neighborhood Education Center in Pontiac, Michigan. The Cei^ter 
was geared towards serving the needs of the students of that particular' 
area. After being in operation for three y^ars now, and having served over 
500 students, the program has been declared a tremendous success. This 
was due not only to the efforts of the staff and students, but parents, tjhe 
community, and the excellent working relationship with the local school 
, district. Last year the Neighborhood Education Authority presented to 
the State Board of Education evidence of the growing need for opening 
additional Nieighborhood Education Centers throughoirt the State of Mich- 
igan. Due to the accepited proposal and open mindedness of the State Board 
of Education, the Neighborhood Education Authority' was granted $500,000 
and has now evened seven programs throughout the Stata of Michigan. 
Each program is designed to serve the needs of the students in that par- 
ticular are§. 

In conclusion, the Neighborhood Education Centers are but one of the 
' available means for aiding those students who, for whatever reason, were 
not able to function within the formal traditional means. With research, 
collec^ data, innovative ideas fpr today's student and the added use of 
" human service agencies, we will begin to, conquer the problem of helping 
• our youth in this changing society. 
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DUE Process in school DisapLiNARY 

\ PROCEEDINGS 

. ^ David LoWMA*f 

Mr. LoNman is in Educational Cor|sulUny with the Michigan Department of 
Education, Lansing, Michigan. ^ \ % 

For those here today suffipently Jnterehed in school law, you may be 
appreciative of the tact that we wert dealt an unkind blow by the U.S. 
Supreme Court in the case of Rodriguiz p. San Antonio Schools. Most 
people inter^ted in the furtherance of equal educational gpportunity — and 
I believe that includes most, if not all, smdent advocates — were disap- 
pointed in that decision because it specifically excluded education as a 
constitutiohaly protected right. In my casc,^ however, within the context 
of writing tiis document, I didji*t have far to look for a definitive decision. 
In Milliken v. Grem, the case that brought us Our current state financial 
aid to schools legislation, the 3Iichigan Supren'^e Court had said, "The 
right to an education m Michigan Is a specifically ejiumerat6d constitutional 
mandate." Public e^^tion was, the'Ci^t saiq, . . a fundamental 
interest." \^ ; ^ - * \ 

That ^JL-atement appeared to be strong enough in both intent and language 
. to establish education as the sort of fundamental ri^hl tliat could not b^ 
^ taken away, even with the authority of Section 613 of the School Code^ 
before first providing the student procedural due process. However, as^ 
mentioned earlier, since the time the State Board of Education adopted^ 
its guidelines in November of 1973, the Michigan Suprtme Court has ^ 
vacated its earlier decision, which is to say that decision for all intents 
and purposes no longer exists, and can, h^ce, not be used as Justification 
for anything. Thus, the guidelines mer^ say that "public education, rather 
than being a privilege, is an important rightv" . 

Let's ^0 back a step or two. As you may )aiow. Section 613 of the 
Michigan School Code authori^s locjl schod boards to suspend or expel 
"from school ... a pupil guilty of gross misdemeanor or persistent dis- 
obedience . . At the same time the School Code also requires parents tO 
send theii children, age 6^ 16 to school* The law provides penalties for those 
parents v^ho do, not. The law does not, however, provide penalties to' school 
ojffidals ot\^ boards of education* \yho either refuse to accept tiiosg children 
when presclited at school or who suspend or expel students tinder the age 

NOTE. Jhe^.S. Supreme Court will hear durifig the Fall term 1974 two cases Jn- 
yolving $t{tdcnt s\ispcn5ion5. 
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of 16. 1 3Ljn reminded of the case of two junior high school boys, brotheirs, 
who were suspended indefinitel> from their school for refusing to tuck in 
their shirts, thus violating the schoori> rules regarding dress and grooming. 
The boys' mother was not disposed to enforce the schools rule. The con- 
secjiynce was that litigation was initiated by the, school board that i\) 
chwed the mother with violating the compulsory school a,ttendance laws 
aiid l2) begged that the bo>s be taken from *the mother and be mdde 
wards. of the court b> reason of the mother's obvious parental negligence). 
The case was resolved by the mother's moving, with her sons, to a schoo| 
^district more concerned with academic, xather than sartorial, education, 
he point of this is, of course, that's what sauce for the goOse is, in\ieed,l 
uce for the gander. It seems to me that if the law requires parents to\ 
s^d their children to school, there logically must be some corresponding \ 
that provides penalties to school officials who refuse to accept them, 
^ot^t having provided those children or those parents some measurelof 
ral due process. * \ 

y there that "students who are in danger of being either suspended 
led have shown an increasing desire, as suppotred by many courts, 
provided procedural due process, and while neither the School 
Code nor! the State Board of Education has defined procedural due proces^ 
for purposes of suspension and expulsion, there are, however^ a number of 
component elements that both speak to and embody the concept of proce- 
dural due process." The procedures suggested for consideration are.^. 

1. Tlje timely and specific notice of charges against the $tudent. 

2. The stuMent's right to question each member of the projfessional a|id 
school staff involved in or witness to the incident. \ ' 

3. The student's right to present evidence in his or her behalf. 

4. The stude^t^s right to an impartial hearing. 

5. The student's right to confront and to, cross examine adverse wit- 
iiesse^ and to present witnesses in his or l\er behalf. 

^. The sttident's right to be represented by qualified couiisel at the 
V hearing. - ^ 

7. The student^s right to a record of the hearing. 
8| The student's right to appeal an unfavorable decision by t]ie hearing 
panel to a higher authority. ^ 

The elements noted above are the embodiment of a concept. However, 
there is obviously a great deal of substantive difference between a one-day 
suspension for being mildl> insubordinate and an extensive suspension 
for persistent, recurrent disobedience. A student in danger of being sus- 
pended indefinitcl> in other word^being deprived of his right to a public 
education— might well expect to TOeive all or most of the elements listed 
above prior to such action/ Indeed, one ca^^ tried in U.S. District Court 

1 ' /, ' ! 

' Vail v„ Board of Education of Portsmouth' Sc^hool District, 354 F Supp 592 (D 
NH, 1973). , \ 

V ought \ Van Buren\Public Schools /'>iOi Subp 1388 (ED Mich, 1969). 




ordered a Michigan school district to give an expelled student a hearing 
in accordance with the guidelines laid down in an earlier Federal, case.* 
Those guidelities, the Court noted, included "notice containing a statement 
of the specific charges and grounds which, if proven, would justif> expul- 
sion under the regulafions of the Board of Education, a hearing affording 
*an opportunity to hear both sides in considerable detail* preserving the 
rudiments of an adversar> proceeding, names of witnesses against the 
student, and, the bpportunit> to present to the Board his own defense."^ 
A student being suspended for a short period ^time, on the other hand, 
might receive adequate procedural due process by a conversation with the 
principal. Such a conversation would confront the student with the alleged 
rule violation and offer the student an opportunit> to den> or rebut what- 
ever evidence is offered against him. ^^^^^^ ^ 

It seems important to emphasize the flexibility of the concept of proce- 
dural due process. As one court^s stated, "tVe hearing procedure required, 
will vary depending upon the circumstances rf the particular case."' An- 
other Federal District Court in Michigan de^ared that the, plinciples of 
due process "are very flexible and the degrA^ of rigidity depends upon 
the gravity of the perialty which may be imposed'"' (emphasis supplied). 
As one Federal District Court ncfted, it is clear that it [procedural due 
process] need follow no particular ritual A . 

It would propahly be best for local school officials to classif> suspensions 
and resulting due process requirements in a uniform, districtwide fashion. 
For example: , 

^ Dixon V Alabama State Board of Education, 294 F2dl50,158 (CA 5), ccrk den 
368 US 930, 32 SCt 368, 7 LEd 2d 193 (1%1) 

* Vought V. Van Buren Public Schools, 303 F Supp, at 1393 

* Davis V. Ann Arbor Public Schools. 

« Godsy v.RosevilU Public Schools, US District Court, Eastern District, Michigan, 
Case #34988. * . * ' 

^ Davis V. Ann Arbor Public Schools, 313 F Supp, at 1227. 
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Untih of 
Suspension 

l^S school 
"days 



Who Suspends 

Principal upon 
delegation of authority 
of board of education 



6>10 school 
days 



Superintendent upon 
'recommendation of 
principal and with 
delegated authority of 
board of education 



V More thiin\ 
V 10 schopl "1 
days * 



Board of Education 
upon recommendation 
of superintendent 



Procedural Due Process Requirements 

a. informal meeting with principal prior 
to suspension ^ 

b. stHdent presented with charges, evi- 
dence and witnesses, if any against 
him ^ 

c. student given opportunity to deny 
charges;* rebut evidence and question 
atcuscrs and witnesses 

d. unfavorable decisiop may be ap- 
' pealed to superintendent or his desig*. 
I nee 

a. informal hearing with supcrmtendent 
or a person designated by thir local 
school board 

b. student presented with charges, evi- 
dence and witnesses, if any, against 
him 

.c. student given opportunity to deny 
charges, rebut evidence and question 
accuses and witnc3j$cs 

d. student entitled to present own wit- 
nesses or to be represented by an at- 

. tomey . " * . 

e. unfavorable decision may be appealed 
to local board of education 

same as expulsion 



Note that the above is intended only as a guide to local school districts, 
an illustration oi a system that might be utilized. 

The right to an education is a very basic right. At the same time students 
may be suspended or expelled for various reasons. However, this action 
shot4ld be used judiciously and at the same time school districts^re encour- 
aged to establish and develop alternative means for receiving an education. 

Apparently some Michigan school districts have already become aware 
of and sensitive ^to ihesc impending difficulties as reflected by the estab- 
lishment of pulblic alternative schools. S^ll other districts hav«^ ex- 
pressed in their cod( s of student conduct ,tM intent or desire to prpvide 
such altenative education to students who If^e suspended and expejled. 
The State' Board' of Education sue 
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Tts thi^ concept, i 



Well, so much fbr ^1 



*^ A copy of the guidcHn 
\ introduction by Mr. Lo\vm; 

o 
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e guidelines.* As I said eaflier, I ^^pe^they h^lp. 

js referred to appear in thc^Appcndix At page with 

n , . w * 
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If they are read and adopted in their intent by logal districts, I have liQpe 
that the case of the six-year-old Indian boy permnently expelled from 
his pumic schooPfor being 'HoS immature'' will^t be repeated I have, 
hope that the case of the boy who wrongly kicpM his principars-^r, was 
.suspended by the . principal, criminally chargeyby the principal, forced 

/ to make financial J-estitution hy the principal, fofced to seek psychiatric aid 
\4^y the principal and recommended for permanent expulsion by the principal 
>^ will hot be re-enacted within this state. Those cases, incidentally, both 
occurred in Michigan within the past two years. , ' ^ 

Given the political realities of education in Michigan in 1974, I believe 

^. such an advocacy role for the Michigan Stat^epartmcnt of Education 
and its staff is not feasible. I believe that the mere existence of the guide- 
lines. Written largely from a factual, non-advocate point of view m\\ do 
as much or more for the furtherance of students' rights as anything before 
done in the state. At least I hope that is so. 



\ 
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JUNious Williams 



THE CASE FOR DUE PKOCESS 



Mr Williams* {prmh director of thc'Sagniaw Student Riglu$ Center, is a law student 
and is pursuing a graduate program in education, both at "pfic Universitj of Michigan. 

school administrators and boards of education view legally im- 
posed standards of due process for students as an unwarrante<J judicial 
i^erference, with educational operations. A general feeling exists among 
3me educators that stringent legal standards in the area areT)oth burden- 
some and unnecessar> since school people operate according to what is in 
the "best interest" of the child and the communit]g. ' * 

\\Tiile I agree that school people do have a genuine interest in the child 
and community, I must disagree with the assertion that the presence of 
interested people negates the need for stringent due process standards. 
It is critically important for educators to both recognize and support 
stringent, workable schemes of due process for students. 

The due process clause of the Fourteenth Amendment to the U.S. Con- 
stitution embraces the concept of due process as one of the most funda- 
mental rights of the people. It is a broad and sweeping statement of a 
national commitment to the idea of governmental fairness and justice 
in dealings with people. "Due process is a cornerstone of our constitutional 
government.*! As such, it demands utilization in all phases of govern- 
mental action. . ' ' 

Recognizing the importance of due process* as a comerstoyae of our 
system of constitutional Government, it is necessary for the government to 
function within tn^ protfttfye limits of due process. And since school^ are 
government fo/t^^ purpose of fulfilling the requisite "sUte action** neces- 
sary to invoke due process standards, it is not, in any way, an unwarranted 
judicial interference for judges to demand that schoojs afford studenU 
adequate procedural due process any time the schools anticipated action 
will affect a student's right to enjoy the benefits of public education. 
^But beyond* the legal rationale, there is an educational and a sodeUl 
ne^ demanding that schools afford adequate due prO<^css to students. 
Govcpfiment supposedly exists f(ff the protection, and i^ the best interest 
of, the people. Because our system has provided for mechanisms to change 
the struttue of government whenever the people so desire, it is incumbent 
upon government to make the system workable. It is indeed dangerous, 
in fact fatal, for government to chart a course that, causes young people 
to seriously doubt and even deny the ability of theh system of justice to 
-protect the people. 
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The n^hner in which man> schools opepajfe in dealing with students is 
just suclj a course. AVe have seen the ultima;te of that disaffection in the 
racial reb^jlion of the ilTid-sixties, in the cam»us disturbances of the late 
sixties, and pow in the political kidnappingsland truckers' strike of the 
last year. All are signals that people are dissatisfied ,^ith the ability of 
the system to deal ^airWwith their problems. ^ ^ 

Educators can pla> a{\1tall> important role in demonstrating [he poten- 
tial effectiveness of thej^>stem b> operating schools democratically with 
ultimate adherence to constitutional principles. The time required' and 
money expended in assuring students a full due process hearing is a small 
price to pay for the p'bdential benefits. The^edium is the message and 
tfie message to students |Will be that ''privileges and rights can be with 
drawn for violations ofj/ules, but onl> after J studertt has been afforded 
the full ^pportunit> to be heard in accordancfe with a sound due process 
. procediire." 

^ It is incumbent upon the edudational leadership not only to develop 
judicially acceptable due process procedures but also to implertient extensive 
in-^rvice training prograhis for faculty and students. The time and energy 
* expended in such an effort is in no way vktetve of^o^jjconsistent with 
^-the educational objectives of our Schools, especiaHf^ps^ relating to 
preparing young people for informed and ihtelligent participation in demo 
critic institutions. * 

The school represents the first ''governmental" contact foremost of the 
young people in this country. It is sound legal, iduca^ti^orSl and ^tirtal 
policy to demand that public educational institutioil5=1rnlke eyery^ effort 
to provide students with a truly representative exposure to American 

. constitutional government. Judge Goldberg of \he FiftlV^Cireuit United 
Slates Court of Appeals aptly characterized this policy^ in th^-rfajoVity 
opinion in Shanley v. Northeast Independent School District (460 F. 2d 
960, 1972) when he wrote: ^ ' * ] 

Perhaps it would be' well if those entrusted to administer the teaching 
of American history and government to our students began theftifforts 
by 'practicing the document on which that history and gov^iment arc 
based (978) 

/ 
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the f actflnding process in school 
discipuNe problems 



Rita Scott 

\ 

Ms. Scott is Educational Director of the Michigan Civil.Rights Commission. 



Let mc^ begin my ^H<t(^3resentation with an explanation of how the 
Michigan Department of Civil Rights and the appointed eight member 
Commission became envolvad in Uie pn||kni3 of school discipline. We 
maintain a Detroit office and are listed inrm local phone directory "under 
State of Michigan. There is no State Department of Education office in 
the cit>. As a department of state government \^ are charged through the 
Constitution with th<^ respoiiisibilit> to protect and secure civil rights and 
to eliminate or prevent illegal discrimination on the basis of religion, race, 
color, creed, national origi^ and ancestry. In more recent legislation 
prohibitions against discrimination on the basis of sex and age in employ- 
mient were added and in 1972 protection against discrimination on the 
basis of sex in places of public accommodations was legislated in Michigan 

Early in our department's historjC we were consulted hy students or 
parents who were victims of policies, which limited their freedom and some- 
times denied them access to schools. Many of the policies wpre not repres- 
sive o^n constitutional grounds but some were questionable. A few districts 
penalized Jewish students who choose to observe their religious holy 
days . . . rules would not allow this to be an excused absence or tests jwould 
be scheduled without cpnsidering the academic -cultural conflict imposed 
upon the student, \ • * 

Schod! districts traditionally penalized economically disadvantaged stu 
dents through the ass^ment of fees for'books, supplies and sundry other 
items. One §roup of students from an affluent suburban district requested 
assistance because their plans to join the nationally organized peaceful 
demonstration protesting the Viet Nam War was being thwarted by a 
' schoot,prindpal who ordered teachers to schedule class quizes. The Depart- 
ment of Civil Rights could offer no direct assistance in these instances 
and referred citizens to the State Department of Education. 

Minority students and parents also brought their complaints to the 
department, citing unequal treatment and biased judgement as the cause 
for their separation from the educational setting. 

Man> of these problems have been resolved through private negotiations, 
law suits and loodf school district policy changes. Students who ^rsue 
their grievances have sougj^t out every 'available resource - the St^tte De 
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partment of Education, ttie State Superintendent, th^ Board, the legislature, . 
the ACLU, neighl^rhood legal 'assistance offices esUblished under t£e 
Michigan OEO program,, and the courts. The§e public oT-private agencies 
have been and will contin:ue to be called upon to' intervene and to assess 
the appropriateness of local schoo\ district policies and f)ractices. It is not ^ 
a situation which we relish but a responsibility whicH we accept. There are 
actions which educational instjtudons may initiate that will reduce the 
need for external review atid judgement. ' - ~ ^ 

More often than not, i,t is the immediate response of school agents to 
conflict situations that establishes the. climate of acceptance in a building 
and a district towards rules, discipline and authority. . ,w ' 

Discipline is a Complex process and can pose serious problems for school 
officials and for students.' When one understands and acknowledges some 
of these complexities, tl?e need for a tempered response is also, recognized. 

I offer this recommendation— that the school person in charge should 
proceed to analyze all discipline ^tuations and to establish culpability in a 
fashion that demonstrate^espect for the ri^h^s of all parties, seeks out 
all available facts, and rkogiiizes differenced in individual life, styles, 
values and perceptions. \ ' * 

Operating from this position do^ not necessarily guarantee peace and 
tranquility, nor does it imply that the response will be ah^ys affirmW 
through review or appeal. It may, however, reduce the voluine of challenges - 
to the dedsions which are rendered by school officials.- - 

There are three major categories of stress situations that officials are 
called upon^to judge. They are 1) teacher-student encounters, 2) student- , 
student encounters, and 3) group encounters. In ^ each instance some fact 
finding is required to protect the staf, students and the decision maker. 

Once presented wfth a controversial situation, the following approach is 
recommended: 

— Determine what happened, solicit all available information and 
develop a statement 6f facts. yf- 

— Obtain background information to determine the origins of the 
dispute. 

— Get a fix on tKe^setting of the evfent(s), assessing personal, institu- 
tional and extra-institutional factors and influences. \ 

— Determijpe the consequences of the event(s) in terms of the parties 
envolved, the individual school and/or the district. 

— Examine the potential for repetition. 

— Then make a judgement. 

The most casual report entered into the student^s accumulative records 
file should be permitted to st<uid,only when its accuracy is verified. Too 
often, these reports, never disclrSSSi with the student and never agendized 
in a parent-teacher conference may become the substantive issues in a 
"persistant disobedience" hearing ahd may lead to involuntary transfer 
or expulsion. 
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'Teachers wQuld be well advi&cd to separate behaviors whch lead tp poor 
or marginal citizenship grades on report card fro^' beha^ors which are 
indicative of mocei gross adjustmenit problems. 

Under a "fair discipline" polic> all* students, caughi or :harged, should 
have an opportunity to interpret and defend hls^lier ^ehaviDi;. If rules of 
conduct are clearl> defined and publicized, >oung people n the "caught** 
situation generally understand that the> broke a rule arw that witnesses 
and evidence speak' to the specifics gf the circumstances.JSuch scenes are 
often distressing to students, parents and school staff, but they ma> become 
the basis for facilitating behavioral modification. ' 

Students of all ages should understand the rules, the reasons for rules 
and the consequences of rule infrai^tion. 

The "charged" studerit situation sometimes presents a imore ci^mplex 
problem for school disciplinarians. When the rule violated has nevei: been 
enunciated, the controversy may be a matter of subjective judgement 
ahd/or personal interpi:etation. 

WTien a charge against a student is issued that may result in a separa- 
tion from a class or school, a thorough, objective factfinding is absolutely 
required. It is wise to assume that the evidence will be subject to review 
by an impartial independent party. * 

The student-student confli^ct situation is often a "no-win" epis(de. 
Verbal and/or ph>sical aggression is not generally acted out in full view 
of school staff or before a witness willing to testify. The six -Step approaci is 
particularly appropriate under these circumstances. Wliere personal inj iry 
has occurred and liabilit> must be established the investigation must be 
meticulously persued. ^ y 

The student staff encounter is equally difficult "fo adjudicate. Take a 
situation as follows. "Cerald disrupted the entire class during 6th hour 
family life period. I recommend that he be excluded from this class for 
three days until the student'' and his p*arents sign a behavioral standards 
agreement." 

Gerald is sitting in the office and the counselor, principal must interpret 
the. situation. The staff note really does not help the next school official 
deal with the situation Gerald allegedly precipitated. Administrators must 
insist that all staff referrals be based upon a description of behavior and 
events and that reports identify the source pf the information. 

Group conflict situations present the greatest challenge to the institu 
tion's disciplinarian. WTien large numbers of students are involved in 
aggresive behavior the first responsibility of administratipn is to restore 
order. The use of police is often necessary and appropriate. 

When order has been restored in the building and on campus, it is pot 
unusual for staff^and students to experience feelings of tension and, or fear. 
Those persons on the periphery of violencj^ want to know what hapj>cned, 
was anyone injured, wh> did it occur, will there be a reoccurrence and who 
was responsible. * \^ 

Immediately following the disruption some time should be used ^or 
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general discussion. This ma> serve to reduce tension and anxiet> . Following 
this one to two hour cooling off period, the administration should have a 
fact findinfg plan to put in operation. This should include written and 
signed eye witness accounts b> school staff, students and pohce if called. 
Persons identified as participants in the disorder must be allowed an op- 
portunity to hear the charges, to defend her, himself and to provide a 
>^ritten account of events. Persons offering testimon> should be counseled 
regarding the importance of accurac>. Depending upon the complexity 
of the overall situation the use oi central administrative personnel ma> 
facilitate the factiinding process. / ' 

The use of ^ neutral third partyi for example the director of guidance and 
counseling, is recommended in Jhe review of all written and verbal testi- 
mony. It is only after the careful assessment of all facts that charges against 
individuals should be issued. At that point a hearing, meeting due process 
guarantees, should be conducted in timely fashion. 

A summary of the tjasic findings of such an investigation including a 
chronology of events shbuld be prepared b> the administration and shared 
with interested parties and the media. This Official report may serve to 
counter rumors surrounding the conflict statement. 

School officials exercise great authority un|der Michigan law. In the 
service of use and basic to the health> develojpment of future adXilts the 
examples we set are critical. 

* • 




PROBLEMS OF EyiDENCE/ AT STUDENT 
DISaPLINARY l»ROCEEDINGS 

•■.".'"! 

Roger Tiller \ * 

Mr Ulles is an attorney in Swartz Creek, Mkhigan and Chairman of the Michigan 
chapter of the National Organization for Legale mblems in Education. 



At first glance, the area embodied within the title of this talk would 
seem to be very narrow. There are 5uch broac^ problems involving due 
process in student disciplinary proceedings that analysis of one specific 
area would seem to be a specious exercise. After extensive research in this 
area^ one realizes that the subj^t matter herein is really an extensive 
one and one that is at the heart of due process, extending into virtually 
every area of the proceedings. \ ' ' • 

\ Prior to the development of the subject of evidence"3omq key definitions 
and assumptions must be made. 

The concept of procedural due proosss.is not a frozen one. It does not 
refer to a single fixed style of prbcedjlre. T^ie general observation of the 
Supreme Court has been that the qyaUtV ortJie procedure must be directly 
proportional to the gravity of the harni which may befall the individual 
whose guilt might eventually be ascertains * 



"What constitutes die procefe underWy given set of circumstances 
must depend on the napre of the prQceedmg involved and the rights that 
may possibly be affected by that proceeding." [Cafeteria and Restaurant 
Workers! Union v. MiElroy, 367 U.S. 886\89S (1961)]. 

"Therefore, as a gineralization, it can beXsaid that due process em- 
bodies the differing rules of fair play, whicHythrOugh Uie years, have 
become associated with differing types of proceedipgs. WTjether the 
Constitution requires that al^articular right obUmied in a specific pro- 
ceeding depends u^n a oomp|exity of factors. Theoiature of the alleged 
right involved* the. natiJre of ^the pro<;pedings, theNj>ossible burden on 
that proceeding, are all^nsiderations which must be tt^en into account." 
[Hannah v. Urc^t^^Jj^S. (1960) J 

The degree of procedural due process is a function of the seriousness of 
^ the offense. Thas, the following remarks on the^artiount of due process 
required at student disciplin^ip hearings apply only to those kinds of 
offenses which could result in .substantial jeopardy to the student's aca- 
demic career, i.e. expulsion ana longer \uspensions, those for longer than 
* from two to five days. ' 




121 



A sedond assumption heed also be aired prior to developjment of the 
subject llf due process d spends upon the seriousness of ^he deprivation, 
theit tV itjust be determined wliether or not education is sueh a basic right 
that ItsSjeprivatipn to a student would Constitute a serious one. 

The courts in a. line of !ases beginning with Brown v. Board of Educa- 
tion, 347 U.S. 483 (19S4) and advanced in Serrano v. Priest, {96 Cal. 
Rptr. 601, 487 P. 2nd 1'241, rehearing denied October 21, 1971) had 
declared education to be a fundamental right of 'every citizen.' As suth 
where the state undertook to provide that right, the Fourteenth Amendment 
requires the right to be, proved on an equal basis and that deprivation of 
the right could only be made consonant with due process of law. Dixon 
V Alabama, 294 F. 2nd 150 (1961) and other cases [see especially Sullivan 
V. Houston Ind, School District, 333 F. Supp. 1149 (1971)] applied that 
'aeory to student oisciplinary proceedings to insure due process. 
'Recently, however. The United States Supreme Cour^ in San Antonio 
School District^^, Rodriques, 93 S. .Ct. 1278 ,(1973) declared that 
ucation was not a *'Vundam^jml right" to be implied^in the United States 
Constitution. In addiuon, the Michigan Supreme Court in a rehearing 
of its'School Finance iasc MiUiken v, Grejen, vacated an earlier position 
t^at education was fundamentally important. I do not believe that these 
two opinions necessarily ^diminish the responsibility of school boards to 
provide the greatest degreit of due process to students. The \Iichigan Con- 
stitution provides for "a free public and elementary" school system . ^ . 
"without discrimination." The Supreme Court did not provide a full 
rationale for vacating its earlier decision, but the Constitutional unim- 
portance or non fundamental n^ure of'the right to an education in Michi- 
gan could not have been involved here as it deemed to be at the Federal 
level. (It would Be most unusuaLfor the Court in another area, that of 
the legality of strikes of public emmoyccs in education, to hear arguments ' 
that education was not "e$sential" Ad fundamental to our society.) There- 
fore, the second assumption I have made is that education in 'Michigan is 
a fundamental right,. or iat^ leas^ to important as to require, as strict an 
application^ of due process as thk deprivation of other rights of juveniles, 
such as the placement in a juvenile home or other juvenile disciplinary 
punishment. ' [ - / 

The basis for most of the. law involving due process in student dis- 
ciplinary hearings comes not from school cases but from juvenile proceed- 
ings in courts and other administrative bodies. 

The first of these decisions is the well known case of In Re Gault, 387 
y.S. 1 (1967). In Gault, the Court recognized the seriousness of the con- 
templated penalty (conimitment to a state institution), and held that an 
individual's rights in such proceedfngs, whether he be an adult or a juvenile, 
miist be protected to insure that the essentials of due process and funda- , 
mefital fairness wer£ carried out. It held that the basic Constitutional 
guir^ntees, the right to cojbnsel, the right to cross examination and con- 
frontation, the right to Adequate notice of changes and the right to be 
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free from, sejf incrimination were ei&^ential in more than just criminal pro- 
ceedings. jiiVeniles'^who were about to lose their rights must also receive 
fairness in theintreatment. \\ \ 

The court^ inpiaron^nd Tinker v\pes Moines, 393 U.S. 503 (1969g) 
, extended these nthts to students who coxild not lose their rights as citizens^ 
^t the school house gates. Students niust be afforded "the rudimentary . 
^lements of fair {Dixon 1S89)\ \ ' ' \ 

It is in the courts ^larifying c^s since GauU that one can see th? prob- 
lems involved with mnting different degrees of due process in different 
prt?c^ings. \ ^\ \ ' * 

The\first of ihese w^ In Re imship, 397 U.S. 358 (1970). This is a 
case th^t goes td^ the hVa\t of the standard of proof to be used. Most school 
boards \tx Michigan following the Ax'f^inistrative Procedures Act of the 
state require that a decision be maCle. upon pie "preponderance" of the 
evidence, ^his is true ampng most l^i^ards throughout the country, as 
administrative bodies thej^,, follow tha^ ^standaW test, Wliile % buriden 
of proof at the hiring would still be^ On those who seek to deprive a 
sti^dent of his rights, the burdpn of proviri^ ^case With the "preponderance" 
standard has not proven great. (Cuzick ^t». Dreb)^, 431 F.2nd 594 (6th 
Cir.) 1970). Even where a court has found the limitation or curtailment 
of education^ to be tihe Icfss of a fundamental right, the state w^s held to a 
^standard of "substantial burden of justification" \Breen r., Kahl, 419 F. 
2nd 1034 (1969) cert, denied 90 S. Ct. 1836 (196^)]^ This amgunts to 
iWje more than a modification of the prepondenince test, [see also SchoviUe 
v\hoard^of Education of Joliet 425 F.2d 10 ()th Cir) 1970, cert, denied 
^91>S. Ct. 51 (1970)). . , \ 

Ih Re Winship involved juveniles who were convicted by. i juvenile 
cour^ judge of larceny mainly based on a. prepon^lerance of the evidence 
test and admittedly the judge was not conVinc^ beyond a reasonable 
doubt. Mr. Justin Harian discussed the crucial difference in the standard 
of proof: , - \ * 

Professor Wignore,^in discussing the various attempts by courts to 
define how convinced^ one must be to be cdnyinced b^ond a reasonable 
^oubt, wryly .observed. "The truth is that no one his yet invented or 
discovered a mode of measurement for the intensity of human belief 
Hfence there can be, yet no successful method of communicating in- 
telligibly ... a sound method of self-analysis ^or one's belief,'' 9 J. Wig- 
more, Evidence 325 (3ded. 1940). 

Not^^thstanding Professor Wigmore's skepticism, we have before us 
a case- where Ae choice pf the standard of proof has made a difference 
the juvenile court judge below forthrightly acknowledged thy^t he be 
lieved,oy ^ prepjonderanle of the evidence, but was not convinced beyond 
a reasonable doubt, that appellant stole -$11 2/ from the complainant's 
pocketfeook. / 

Fifsi, in a judicial proceeding in whidh thpre is a dispute about the 
fact/ of some earlier eVent, the factfindfer cannot acquire unassailably 
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accurate ki^owledge of whajt happened. Instead, all the factfinder can 
acquire is a belief of what! probably happened. The intensity of this 
belief—the degree to which a factfinder is convinced that a given act 
actually occurred--can, of ctourse, vary. In this regard, a standard of 
proof represents an attemptl to instruct the factfinder concerning the 
degree of confidence our socieyy thinks he should have in the correctness 
of factual conclusions ^for a particular type of ad/iiidication. Although 
the phrases "preponderance of th^^Sviaence" and ''proof beyond a reason- 
able doubt" are quantitatively imprecise, they do communicate to the 
finder of fact different notions concerning the decree of confidence he is 
expected to have in the correctness of his factual conclusions. 

A second proposition, which is really nothing more than a corollary 
of the first, is* that the trier of fact will sometimes, despite his best 
efforts, be wrongf in his factual conclusions. In a lawsuit between two 
parties, a facutal error can make a difference in one of two ways . . : it' 
can result in a judgement ^n favor of the plaintiff when the true facts 
warrant a judgement for the defendant. 

The standard of proof influences the relative frequency of these two 
types of erroneous outcomes. If, for'example, the stand^d of proof for 
a criminal trial were a preponderance o^Jhe evidence rather than proof 
beyond a reasonable doubt, there would bfe a smaller risk of factual errors 
that result in freeing guilty /persons, but a far greater risk of factual 
errors that result in convicting the innocent. Because the standard of 
proof affects the comparative frequency of these two types of erroneous 
outcomes, the choice of the standard to be applied in a particular kind of ^ 
litigation should j in a rational world, reflect an assessment of the com- 
parative social disutility of each. 

Thus, if the principles enunciated in In Rc Winship were to be trans- 
mitted to school situations a vkst difference in the results of hearings would 
be observed. / ' " . 

A third case from the Supreme Court gives perhaps a' greater clue as 
to the boundaries of due proiess at a juvenile proceeding. In McKeiver v. 
Pennsylvania, 403 U.S. 528/(1971) thjb Cour;t refused to extend trial by 
jury to the arsenal of a juirenile*s Constitutional defenses. The juvenile 
hearing would be required t^ afford those Constitutional protec^ons neces- 
sary to insure that "fundamental fairness" would be carried out, but the 
Court would not require extention to a point at which it would become 
nothing more than criminal prosechtion of a juvenile, offender. There are 
several reasons why the trial by jury can be distinguished from other 
criminal rights extended, not the least of which is immense administrative 
co^, but those are not Important to the discussiori here. ' 

The importance of McI^Hcer is that the Court warned that little is 
to be gained in persisting to tfiy^o define hearings as civil or criminal in 
nature as a basis for granting or denying'due process rights, As the Court 
did not wish to ^edfy whkt hearings required what procedures and at 
the same time did not overturn any part of In Re Winship, it would appear 
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that for lieprivadonVof ^s^rious rights, the fuH gamut of due process in- 
cluding a "beVond a Vea$oWble doubt" standard should be required. 

A fourth key case WhioJijiiust be explored is that of Madera v. Board 
of Education bf City o) New York, 386 F. 2d ?78 (2nd Or) (1967). In 
a preeeeiijTTg^Which was ^called a "guidance conference" and which could 
only result in a transfer o\ schools, the court held that there was no need 
for counsel to protect the students Fifth Amendment privilege against self, 
incriminatioiv. ^ l\ \\ / 

For an info^ed pre-sulpe^sion hearing strict rules of evidence would 
not be followed. However, the ^purt did wi^rn that "what due process may 
require before a child is e:^elleOrom public school or is remanded to a 
1 custodial scliool or o\her ii|sUtutioi^s which restrict h\s freedom, to come 




p. 649; afr'd41S F. 2d 1077; 
^enying strict criminal profcedure 
stricter standards, where severe 



requirements in a student 
he harm which could come 
pled student may' suffer 
educationaly social and 
^of student discipline to 
il^S| is Xioi sound." (emphasis 
ICLE' 1968) 

re$entation of evidence in 



and go as he pleases iAnot before U\bv^ 

^milarly the Court m Eshban, ih 
cert: denied 398, II.S.\965 p970), \ 
standards! in schools, dia see^ the need 
disdpHne was coytempla\ed. j \ 
Even apologists for less stringent due*i 
disci^nar]^ proceeding indicate th^ gravi 
to a^i^ciplined student. \"pQr, while t 
damaging ' effects, sometim irrtparabk, 
economiq juture . . |. the\ attei^pt^ a 
criminajlpmceedings againsl|aduHs anc' 
added) i36. Student Pr^st and 

The application of. these principles . _ 

Michigan's itudent disciplinary proceedings proves to be most interesting 
As alreadv stated, the In Re WinsH^p, "beyond a reasonable doubt" 
^standaira of evidence test is most unusual as a, ^ode of operation, even 
in the post severe disciplinary/ proceedings in Schools. 

Presently, |in view of administrative proceedinjgs being cpnsidered as 
quasi judicial in nature, the Michigan Courts haVe held that the general 
rules of evidence which apply , in judicial proceedings do not necessarily 
govern in administrative proceedings, [Doyle v. Kammeraad, 310 Mich 
233 ( 1945) ] nor do rules of evidence relating to criminal proceedings apply 
in administrative proceedings. [Martin v. Civil Service Commission of 
Detroit, 3 13 Mich 639 (1946) ] . 

Currently, a Board, before whom a student disciplinary hearing is con- 
ducted, may in its discretion admit and give probative effect to ^ny 
evidence which possesses probative value commonly accepted by reasonabl> 
prudent men in the conduct of their affairs. In the alternative, such a board 
may at its discretion exclude incompetent, irrelevant, immaterial and 
unduly repetitious evidence/ MSA 3.560 (175). There is little doubtShat 
presently a ^Board, sitting in i student disciplinary hearing has a very wide 
latitude in determining which evidence is admissible or inadmissible in 
such a hearing. 
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Specifically, the application of Court decisions above might serve to 
challenge the general rule. 

In the area of the admission of evidence from witnesses who are not 
present at the hearing, the Gault decision and others would seem to say 
that a student charged with misconduct has a right to demand that wit- 
nesses against him/appear in person to answer questions, and if the> do not 
do so, their statements should not be considered or relied upon by the 
. Board, ^en the \vitnesses fear of physical reprisal afforded no justification 
fpr depriving an accused student of the right to confront and cross-examine 
witnesses in Tibbs v. Board of. Education of Franklin Township, 284 A. 
2d S06 (N.J. Sup. Ct., 1971). In no case should the Board consider state- 
ments made against the studena unless he has been advised of their conten 
and of the names of those whcf made them, and unless he has been riven 
an opportunity to rebut unfavorable inferences which might otherwise be 
drawn by cross-examination orlotherwise. - « V . 

Regarding the admission ofJ hearsay evidence, generally, a witness can- 
not testify as to statements njade to him by a third party in the absence 
of the party adversely affecttd by such statements. Tl^e reason for the 
hearsay exclusicyfiary rule is, blsed upon the idea that an Recused party has 
^ the right to confront and iross-examine witnesses agfunst him. When 
evidence is based upon hearsly, and upon the statements of third j)ar ties, 
it is obvious that the individual does not have the rigljl of confrontation , 
and cross-examination. This, of course, leads to denfal of due process 
and also to the possibilities fcf perjuj-y.by a witness, or a genuine mistake 
by a witness, or misinterpreting or .mistaking what the third party said 
to him. A school district wmild be justifiably challenged on the admission 
of' hearsay in a student discplinary proceeding. 

The scope of evidence toJbe introduced at a hearing should also be very 
narrow and confined to tM charges. All matters upon which the decision 
njlay be based must be introduced into ^idence at the proceeding andjthe 
cfecision based solely upon such matte^. Of course, the evidence preserited 
must be specific enough to prove thjfe charges (See Strickland v. Inlaw, 
f85 F. 2d 186 (8th Cir. 1973) where alcoholip content of beverage was not 
Sufficient to show students had an "intoxicating" beverage.] 

Another problem of evidence occUrs in the area of self-incrimination. 
It seems clear that a student's decision to remain silent at a board hearing ^ ' j 
cannot be considered as an admission of guilt. \Gault, Caldwell v. Cannady, 
340 F. Supp 835 (1972), U.S. D.C., Tcx.l The question, however, occurs' 
as to the admissibility of statements made b> students who had not been 
given notice of such a right, to remain silent. Most courts rule against the 
requirement that "Miranda" t>pe warnings be given to students to allow 
admissibility of incrimiiiating statements made. [Goldberg v. Regents of , 
University of California, 248 Cal. App. 2d 867 (1967), Furitani v. Ewig- 
leben 297 F. Supp. J 163 (N.D. Cal, 1969)]. "The inconvenience and 
formality attached to the warnings of a right to counsel or to keep silent, 
and the interest in preserving a rehabilitative atmosphere would not seem 
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^ to warrant thJ^ i^lements o^riminal procedure/' [Buiiney v. Smiley, 281 
F. Supp 28/Q'87 (D. Colo 1968)] The Joint Statement on Rights and 
Freedoms otfeiudents (1967), however, does include the following. "Stu- 
dents detecteji in the course of serious violation of school rules should be 
informed of thiir rights. No form of harassment should be used by in- 
stitutional representatives to coerce admissmns of guilt information 
about conduct ^ other suspected persons." Oi>ly)time and further litigation 

• will resolve this difficult problem. 7 ) 

Two other areks, covered in other parts oi this program are also elements ^ 
^ of evidence problems at a student disciplinary proceeding, but will onfy 
be covered briefly here. The first is the use of evidence which was h^d by . 
means of an illegal searcher. A Board should not cjonsider evidence obtained 
by police officers in an illegal search [Caldwell Cannady, 340 F. Supp 
835 (1972). What constitutes such an illegal seapch beyond self-incrimina- ^ 
tion, has been discussed elsewhere. - | ' • 

The second are^ is that of the use of confidential 3tudent's records in 
a disciplinary proceeding. The Midiigan statute (MCLA 600.2165) pro- 
tects t^e student from disclosure of confidential comqiunications taichool 
personnel from being used in "an> proceedings, civil or criminal, in any 
court of this state." It would be consonant with trends of due procecs if 
this protection would be extended to administrative pfoceedhigs, including 
Board hearings. This should be considered in any totaj reform of the .area 

^' of student records which has been discussed elsewhere. > 

As a general proposition of law, the courts or the State of Michigan will 

^ not allow reference to polygraph exanfiinatiorts into evidence i [Stone v, 
Earp, 311 Mich 606 (1951), People v. Be€ker,^3b^kh 562 (1942X and 
People' V. Frechette, ^80 Mich 64 (1968)]. It make^iiqdiff^^^ if the 
proceeding is civil or crinfiinal. The reason is that thle polygraph has not 
yet attained that degree of scientific accuracy where It can bereUed uppn 
$is a substitute for a trier of fact. Clearly none shouldj'be used in a student 
disciplinary proceeding. ' ' ; 

It has ibeen held that allowing two members of a "trial bojard" which 
, was hearing charges against studen^ts to testify at a hearing and to discuss 
the informatiqit \vith other members of the panel did not deprive a student 
of fundamental fairness. [Jones t;. Tehntss^e State Board of Education, y 
279 F. Supp 190 (196^)tl. It would seem U) be a mucfe more defensible ^ 
policy to bar tHis type of procedure and to i^H^^e that against the objection^ 
of a party, the judge or hearing panel residihg'^'t^e trial may not testify 
at that trial. ' * \. ' 

In conclusion, it would appear that due process '^uSi^iitees must be 
. substantially afforded a student in a disciplinar> proceeding, sidth maxi- 
mum pfotection to be offered when long term suspenskin or expulsion might 
resul*t. To read the cases any othenway, the juvenil^law would be in the 
defensible position of mandating rt\oi;^ safeguards for the delinquent child 
than for the pre delinquent one. \vben a severe interruption in a child's 
life can occur, there is no valid reasorK for jvithholding the^afeguards of a 
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fair hearing. For it is at this point, When theoretically the chance for 
rehabilitation of the child is best, there is the least assurance that he will 
receive a fair hearing. Unless this is changed^ one cannot wonder why 
the system doesn't work. ^ j 
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What I want to tio in my remarks is to .describe the stope of a poUce. 
officer's Authority uA a school setting, to m^aiss some (Juasi -criminal to 
criminal problems jwjjich can arisc^in the school setting And, finally, to 
d,esiribe ^me policp school liaison programs, that haVc been storted around 
the i;oiinlry. .1 \ 1 ' ^ \\i I 

HoWc^er, before fe start into m> assigned topic/Tl would like to reipwnd' 
to some of the pravious remarks in \the wdrkshop. I fyl tnat riucji of 
what has been saidlis too pessimistic, ^d I .want tq describe.the positive 
aspectt ofjdue procass.- , \ ' I 

I do strongly endorse the other speaXers* statements^ that schools must 
and should be' fair t6 their students, but suchl statemens forget to mention 
the advantage sla administration gains. WTien the requirements of due 
proc^ are met, then a sdiool administra^r can rest assured that lus or 
her action is based upon all the facts and will bl sustained in any appeal 
^proceeding. There are three reasons for taking 'the trouble to provide due 
process: ^ ■ 

1. It is fair and is what should be done to reaqh the riglit result. 

2. It takes less time in the long run and is easier to administer once 
the process is familiar. * 

3. The most negative reason is thai courts will reverse alsci^ nary action 
when there is no due process given. . ... 

^rally, due process is a legal concept which is concerned with two 
procedural matters. First, every persdn^who is being denied a right or 
privilege by some type of governmental action is entitled to notice of the 
' specific charges against him or her. Second, every person is entitled to 
have an opportunity to be Heard (the so<alled hearing requirement). 

To comply with these standards, a school board and its administration 
should work together to adopt a written code of conduct and a written dis- 
cipline code. Thfc code of conduct should be carefully written so it is 
specific and neither too vague nor too broad. iThis code wll form the first 
part of the notice requirement, and fucnishing a written charge that states 
what part pf the code has allegedly been violated and that sets a date 
and place for a hearing or permits waiver of the hebring will fulfill the 
notice requirement. ^ I , 
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The hearing requirement was adequately described for you by the other 
speakers and the videotape demonstration, so I will reipond to only one 
other legal concept pi^viously discussed. 

All school regulations must be either reasonably and ritionally related to 
a legitimate school purpose ur thej must be justijfied by . compelling school 
interest The second test applies only when a Ischool Regulation restricts 
some fundamental right of the student or other person being regulated, 
and the burden of proof is upon a student to show that the regulation does 
riot rest upon a reasonable basis. Alternatively^, the student may prove 
that a reguliition affects a fundamental right, and then, a compelling 
interest in enforcing the regulation must be shdwn. In other w^rds, you 
arc' confronted with two levels of legal requirement. First, the conduct 
to be regulated must be fairly regulated in tie lleht of legitimaCe school 
objectives that take into consideration wheth^ that conduct is constitu- 
tionally protected. Second, proper procedures must oe followed in imposing 
punishment or discipline. ► \ ' 

The dress code concept illustrates the first priftciple. The Michigan 
Court of jCppeals apparently felt that the dress codes before it in the two 
decided cases were not reasonably related to ^ny legitimate school purpose. 
Even though it is difficult to say whether any dress ^code would be con- 
stitutional, my personal recommendation would be to avoid adopting any 
dress code other than a few provisions related to healtK of safety like 
requiring footwear or requiring hairnets in cooking clas^or machine shop. 

At any rate, those are a few of my reactions to the ideas that have been 
presented in this workshop, I remind you that the concepts of due process 
work both ways— they prevent unjust punishment, and they make just 
punishment a certainty. 

I would like to turn to my original objectives and begin with a discussion 
of police authority within a school. A police officer may be called into a 
school by the administration to provide assistance in maintaining order 
or io make an investigation, and this is often done. However, one thing 
which should be avoided is utilization of police for mattery of internal 
discipline and for matters that requir^e minimal, but immediate, attention. 
That is counterproductive and like a mother ^ying to her children, "Wait 
until your father comes nom'e." Furthermore, jt dilutes the effectiveness 
of the police when they are dealing with a more serious problem that can 
on)y be handled by them. 

In tjie course of routine policework, officers have the aujthority to enter 
^schools when they are executing a search warrant or when they are at- 
tem{)ting to make an arrest. An arrest can be made in three general circum- 
stances, (a) when an arrest warrant has been issued, (b) wheh tliere is 
probable cause to believe that a person has committed a felony or (c) wheri 
*a person has committed a misdeameanor. in the presence of a peace officer. 
Of course, an arresting officer must ha^e^-eason to believe that the suspect 
is in the school at the time he or she corfie.s to the school. In i}\e$e situations, 
school officials have a legal obligatiori to avoid interfering with police in 
such cases. 
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Police agencies want to work cooperatively with school officials, there|. , 
.fore, you who are administrators will be contacted first. Searching fo[ 
evidence, making arrests and investigating criminal cases will be done only 
when necessary or when school -related. In any event, the police will 
cooperate to minimiz^ disruption of school routine and activities. Of course, 
this is ideal, but you can Reasonably expect this type of police response. 

I would like to turn froiA the authority of the police to some situations 
that might arise in your, < dHK)ls that involve legal complications! J 

Bomb Threats 

If a bomb threat is recei ved in any form, as soon a5 practical the local 
police agency should be cjo itacted. Police have the resources to deal with 
, a bomb, if one is found, ape they also have the re^urces to investigate the 
case to uncover the person making the threat. Evefi if a student makes 
lie threaf, this is a criminar matter, and, if either, the mails or a telephone 
il used, it caji become a feide/al felony. j 

Etisruptions ahd Dem^traiions 

.\sidc from classroom or hallway discipline, disruptions threatening in- 
jury to persons or property may require police aid. However, you as s<;hool 
, administrators and the poli^ must be aware of the boundaries of freedom 
of speech, press and assembly. Since the students), rights are discussed in 
other contexts during this workshop, I will not 'talk about the First 
Amendment here, buti-wilLhtlefly describe thq potential criminal matteijs 
that can arise out of -these situations. 

Anyone under seventeen can be processed as a juvenile delinquent, and, 
of course,, there qrc general diarges of disorderly conduct or breach of 
the peace that might be made. There are statutes which prohibit willful 
interruption of school routine or interference with traffic on streets and 
highways. When reasonable school regulations prohibit entrance to or 
remaining upon school premises, then reasonabk application of those rules 
can be used to exclude studfents or others from the schogl and its grounds, 
and in the aggravated case, failure to depart can be the i)asis of a criminal 
trespass charge. Finally, whatever conduct that school administrators may 
find themselves faced with may be criminal, like felonious assault (with a 
weapon) or aggravated assault (where there is serious injury).. These 
specific crimes should be referred to 'the police for handling and investiga- 
tion if criminal prosecutiop is desired. Of toursc, school administrators, 
like businessmen and dU^ens, can dedde atainst filing^ a ^complaint, and 
police do not generally act without a comprint. 

> Non-Student Disrupters 

UTicn a person is around the school or its grounds Without any legitimate 
purpose, they can be' excluded by school regulations, and in aggravate 
cases Michigan Criminal trespass law would be applicable. Unlike stu- 
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dents, these problems will usuall> require handling by the police or a 
security guard because the school does not have in Iolo parentis authority . 
over non-students. 

Search and 'Seizure ,\ \ • * 

^ Since more weapons and drugs are being brought into school, I hear 
many questions about wHqi apd how a search or seizure can be conducted. 
The basic guiding principle is that a person has a right to all reasonable 
expectations of privacy, and what expectations are reasonable »are tested 
by common sense standards of what the ordinary^ person would expect 
under any given set of circumstances. • r ' , T 

Assuming that an individual would reasonably expect a pla^e to be 
private, the police cannot generally search the place or seize the thing 
involved. The expectations being in casei where the person voluntarily 
consents or where the officer is acting on probable cause in regard to a 
particular^place and thing. Furthermore, in many, [i not most, cases a police 
officer must have a warrant. , * . - 

In internal, disciplinary actions school administratbrs are not\bound 
to the same high standards as a police officer is^ but ^me restraint must 
be exercised or else a student might successfull> challenge any punishment 
imposed upon him or hfer by taking legal action in court. 

In 1973, the Uoffed States Supreme Court strongly affirmed the concept 
of search with/voluiitar> consent and even clarifiedl that concept on ^ 
February 20, y974. Where this concept is most important is^ni searching . 
the person of a student. The basic legal test of whether a consent type , 
search is whether under all the circumstances ! the consent wa^^ 

^^^...ary^ This is particularl> crucial if evidence found is going^to be>»^ 
later on in a criminal case, and consent ,can also justify ^searchipg b desk 
or a locker. ^ ^ 

Since a desk, locker or other school property ^is only provided for the use 
of students, there is authority for searching those areas by school officials. 
A routine inspection procedure can be most clearlj justified on this basis, 
however, a one time search for specific evidence is less readily justified. , 
WTiere this has been seen most often is in relation to Ca^s involving 
dormitory rooms. Personally, I favbr the approach that the right of a 
principal, a teacher or other school administrator to search lockers, desks, 
etc., should be spelled out in writteir school regulations given to the stu 
dents. In any event this type of nonconscntual search is very much an open, 
legal question even tliough there are cases recognizing some of these 
searches as legal. The most important consideration is your good faith. 

Finally, I am often asked about police requests to search a student^s ^ 
locker or other person^ly assigned areas in school. In its February decision, 
the» United States Supreme Court ruled that police may search any place 
for .evidence against a criminal suspect if they abtain voluntary consent 



from a third person who has general acce^ to and control over the place 
or thing A very key ingredient is the third person *s right of contrpl. WTien 
you are requested, by the police, to consent to such a seardi, you should 
consider two things: (1) the reasonableness of the police request and 
(2^ the authority that school regulations give you to enter the assigned 
locker or area, if the request is reasonable and if you have authority to 
enter, then you niay cooperate with the police, and evidence, if any, will 
be legally seized.^ \ 



Police/School Liaison Programs and Conclusions 

I w^l close.with a few remarks about police-school liaison prog;rams that 
have been developed to improve police/student relations, to provide stu- 
dents with more information about law enforcement and to improve school 
security. ^ ; , , ^ 

First, I would like to tell those of you who would be interested in some 
type of liaison program how to obtain information. Federal funding is 
offered to your local, police, agencies through the Michigan Office of 
Criminal Justice Programs, and your local, police agency would generally 
send an application to that office through its regional planning agency. 
Of course, local funding can be used if it is available, v ^ 

Turning to pilra project ideas around the country, I wifiy. describe the 
general outlines jii a program in San Diego, California. To end lojtering 
around schools by nonstudents, a small task force, divided into two-man 
patrols, was assigned to six inner -dty schools^' Thjs program Va^ started 
in the final w^ks of one school year, and dunng the following year more 
officers wer^ ^igned, and they also attempted to develop better rapport 
mih stujl^ts by giving classroom talks and having informal rap, ses^ons 
with swients. 

Phoenix, Arizona, a program has been developed to place offiifers in 
schools as resource persons. Except in cases of felonies or other /serious 
disturbances, these officers do not engage in any sepurity activities around 
the school. They serve as, counselors on law-relat^ problems apd speak in 
classrooms on law enforcement. Police officers who are qualified for teaching 
are conducting courses on law enforcement subjects in Los Angeles, Des 
Moines, Iowa, and Montgomery County, Maryland, and a pilot project 
to develop an understanding of law enforcement in elementary schools has 
beea started in Ventura County, California. Most of these programs are 
described in greater detail in the articFes listed in my bibliography. 

In closing, I would like to say that good relations between police, stu- 
dents,, and schools are more important than eyer before. However, develop- 
ing awarenes of rights as well as the expansion of those rights in the field 
of cHminal law makes the creation of those relationships more difficult. 
As school administrators, you need to be aware of what assistance police 
agencies can provide and what legal limitations there are. 
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People V. Pitts, AO Mich App 56^ 571 (1972). 
United States v. Matlock, . . US . J, 14 Cr L 3108 (2-20-74). 

Police-School JJaison Proirants: • V; 

"Law Enforcement Education in Public Schools," The Ppliu Chief, p. 74 (Ma/ 74). 
"Police Assisting Youth Section," the Police Chief, p. 28 (Atig 73). 
"Police Becoma High School Qass g^tructors," Law and Order, p- 34 (Mar 73). 
"Police in the Schools. A Program EValuation," The Poliu Chief, }p. 50 (Sept 72). 
"The Police-School, Liaison Officer the First 90 Days," Law and Order, p. 68 (Mar 70). 
*ToUce and the Schools^" the PoUu Chief, p. 54 (Mar 67) . " ' 
"Police-School Program. Norwalk, Conn.," Law and Ord^r, p. 44 (Mar 73). 
"P.oU(;c-St«dent Attitudes and Attitude Perceptions of Each Other," Law and Order, 

p. 101 (Aprj72). 
"TeU It Like Vji Is," Law and Order, p, 108 (June 69) . \\ 
"San Diego. Secondary Schools' Task Force," The Police Chief, p,2^ (June 73)\ 
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EDUCATING THE SCHOOL COMMUNITY ABOUT 
SCHOOL AUTHORITY AND STUDENT RIGHTS 



Robert L. 

Dr Potts b Human ^telatibns Ombu(&ma 
Schools. 



POTTS 

for thc( Ann Arbor, Michl^n Public' 



Upon noting the suDjcct for this ov^ew and the stated Objective of 
jfamiliarizing participa its with the legal rationales for educating ^uie school 
community about sch ool authority and student rights, it wpuld\appear 
that there art negativi connotations. Who needs to be convinced of the 
longstanding, awesome', authority of the educational establishment, the 
support of the law ana the courts to this authority, the imposing if not 
intimidating posture of school authorities- the professionaiy^in education 
for parents and students? * ' ^ ' 

Perhaps it would be liiorc pertinent to restate the subject, educating the 
schools and school authorities, on tommunily prerogatives and student 
rights, For there is still the reastance of "professionals** and educational 
lurea^cracies to meaningful parent/citizen iiivolvement in the schools, and 
£ recalcitrance to even nominal respect for tne rights of students as qtizen/ 
client. ' ^ ^ 

Let me say here that. we m^y debate the parameters and definitions of 
r ights, but we cannot o\erlook the responsibility to the paramount student 
r ght to a quality eduation and equal educational opportunity. Not only 
i:i there need to considrr this "right" for ihose who fade into the wcJod- 
\"ork, with good behavi )r, never noticed, "don*t give us any trouble," put 
ajlso for that gro^g number who have claimed attention, "cried out*' for 
acceptance and^ucatonal help but because of their ostensible "auti- 
sodal'* or unaCceptlbli behavior have been diminated and forgotten, 
^ So, in a restatement )f this overview, it is well to consider with Rich ud 
Ifatcher, Mayor of Gary, Indiana, in his address to tb^ recent meeting 
of the National Conference on Higher Edutation, that it^ould appear tii^it 

" . the entire educational process often se^ms geared more t6 imparting 
the discipline of the worl^ force than imparting knowledge and enojur- 
aging young people to think for themselves. Rather than Wing educated 
for democracy, young people are educat«|d to accept authority. InstJtu 
tions like student government prepare young people to accept sham 
democracy by schooling them in situations where everyone knows that 
the actual power to make important decisions lies elsewhere."^ 



^ American Association for Higher Education, March 10-13, 1974, Chicago. 
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"However, we must be aware that there have been significant cljanges 
in the area of student rights and thus student power b> virtue of evolving 
interpretations and*emphases of the courts. Needless to say, no* othfer in- ' 
stitution of our country has had greater impact an^ effect upon education 
and schools than the courts. Second to thesej of course, are federal, state 
.and local governments. 

This is not to underestimate the observation and belief of Patricia M. 
Lilies, in her article on "Codes for High School Students," who prefers \ 
to believe that there is another major influence upon a changed focus / 
upon students rigl^ts in our times. She postulates that 

'^Gro^ying studeiit activism in high schools seems to be inspiring the 
wholesale manufacture of new rules, regulations, student codes and state- 
ments of 'rights and responsibilities.' " 

However, she sees in this movement some negative or spurioijs reasons. 
"Many such codes have been created by school administrators and teach- 
ers seeking to control the school environment." (I will allude to the 
Ann Arbor 1972,£pde.) 

But, she allows the positive conclusion that 

"In contrast, students, sympathetic teachers and administrators, 
lawyers^ groups have also been developing codes. Generally, these code 
acknowledge the existence of students' rights, define and list offense|, 
outline a fair procedure to follow if a student is accused of some sue 
offense, and state specific pui|ishments for specific offenses."* 

Robert L. Berkman in the November 1970 issue of the Etarvard EduQ 
tional RevieWj under the title "Students in Court, Erec Speech and pe 
Functions of Schooling in America," has given a description pf the evolution ' 
of the courts' changing perception of the purposes of education and the 
authority of the schools. 

"American courts," he concludes, "have perceived the political aim of 
American education and have generally accepted a traditional disciplinarian 
concept of educational purpo^se." 

"In general, courts view school boards as administrative agencies of the 
state and thus consider a school board act proper ii it is 'reasonable/ In- 
cluded in the determination of 'reasonableness' Js, usually some explanation 
of how the act serves a legitimate educational purpose. But, the grealter 
part of nlost dedaons is devoted to declarations of judicial rcluctahde to 
scrutinize the activities of local school boards.'^ As in Pugsley v. ^eUmeyer. 

". . . courts hesitate to substitute their will and judgement Jfor that of 
the school boards which ace delegated by law as Agencies to prescri))e 
rules for the government of the public schools of the state, which ^re 
supported at the publip expense.'* * !i 

A notable departure from thi^ tradtion of judicial timidity 16 the deaslon 
Tinktr v. bes Moines Independent School District (1969) iti which the 

^tnequaUiy in Education, No. 8, June iS, 1971. 
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Supreme Court extended the Firbt Amendment rights af speec^h and expies / 
sion to secondar>' school students. Implicit in this decision was a vieyf 
of the purposes and methods of education different from that, traditionally 
expressed by American courts. ; ' ,j 

Let^me summarize briefl> Berkman's report on the history of court deci- 
sions and traditional conceptions"'of educational purpose. 

"Public education In America was never seen merely as a means by which 
all codld share the inherent pleasures of mental exercise and development. 
Intellection as an end in itself was sepndary to the political goals of 
public education. Proponents of public education were more concerned 
with training citizens than with increasing scholarship. Hence, the schools 
were expected to teach discipline and respect for authority. 

"The educational purposes perceived by the courts originated in this 
over riding political, rather than intellectual, aim of American education. 
The view that discipline and respect for authority were major goals of 
public education was frequently eninciated by the courts. 

"In Pugsley v, SeUtneyer (Arkansas, 1923) a school rule' prohibited the 
wearing of transparent hosiery, low-necked dresses or any style of clothing, 
.tending toward immodest> in dress, or the use of face paint or cosmetics 
The appellant wore talcum jiowder to school and was denied admiss^ion. 
In upholding the action of tf'" o^v.««i fU- 



le. school authoriti^, the court said: 

so that respect for constituted authority and 
obedience thereto is an (Siential lesson To qualify one for the duties of 
citizenship, and, that thfe schoolroom is an appropriate place to t«ach 



'It will be remembered a 



^, „.._^v««v ^w.^^..^... ^^^.^^ r — ^ 

that lesson." ^ 

"In Board of Education v. Purse (Georgia, 1897), a parent visitjed her 
child's school and criticized the teacher before the other pupils. The Supreme 
Court of Georgia upheld the expulsion of the child as a means of im- 
pressing upon the other children the consequences of disrespect foi^ author- 
ity. The court treated th^ disciplinary measures not merely p neutral 
devices for maintaining an orderly learning environment but as/normative 
principles tl^^msclves part of the content of education. 

/The court in ^resser v. District Board (Wisconsin, 190$) took the 
same approach. Hete, two high school students took a poeni which satirized 
school rules to the office oi a weekly village newspaper whicU published it. 
The Supreme Cour^ of Wisconsin upheld the expulsion al the students 
on the ground that- the poem had an injurious effect on me discipline ^f 
the school, if, \ 

"The notion that, the creation of social unity and equality is a purpose 
of public education also worked its way into court deciiions. The unifying 
process involved^ fitting diverse groups of Americans particularly ihimi 
_^ralits and tiieyunruly* poor - to the pattern American edjucators and states 
men held in highest esteem white, middleclass Protestantism. Judicial ap- 
proval of the unity theme facilitated the process. 

"The theme of social unity is most prominent in cases dealing with anti 
fraternity' regulation^ in secondary schools, i.e., Burkitt v School District 
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(Oregon, 1952), Robinson v. SacranLfito City Unified School pistrict 
(California, 1966). | l] ^ , \ . 

"The only court to overturn a scY^)\ board an ti -fraternity Regulation 
was the Supreme Cowrt of Missouri in Wright v. Board of Education <?/ 
S/.2i(?«« (Missouri, 1922). 

"Atten?pts by the schools to eliminate individualistic behavior under 
the guise of helping students to adjust to society have also Jbeen ratified ^ 
by some courts. Recent epcamples center around cases invalV|ng school 
grooming rules, uJ.Favis v. Firment (1967), Ferrell v. Dallas Inpendent 



School District (1^66), aid 



.yiA tn/^o V* JL \r nn.rt^ \ i. 7 \n } , r CTTf^ll v* DalU^^ 

^66), aid a very recent case in Texas, concerning a 
kindergarten student, overturned by the higher court. j 

"Patriotism (as a legitimate pdraose of education) was anothler theme 
reflected in seyeral court cases involving the matter of 'saluting /the flag, 
i.e., Minersvilk v. Gobitis (U.S. Shpreme Court 1939), etc. 

However, Berkman sees the Tinker case as^ being most signifi^nt/in an 
emergent liberalization of the Fifst Amendment and the tfduoltional 
process. ' ' / 



"In Tinker vJ.Des Moines Inddpetident School District, the SjL^eme 
Court held thatjFirst Amendment/ rights, applied in light of they special 
characteristics of the school environment, are available to students. School 
officials may notI prohibit tile expression of one particular opinion, without 
evidence that such action is necessarv to avoid material and substantial 
interference witi discipline or the wark\rf,the schocl. (This case. involved 
the wearing of black armbands in opposition to thi! Vietnam w^r). 

"Justice Fortas, writing for the majority,, charaderized the weadftg of 
armbands as Jclosely akin to pure speech* .,. . unaccompanied by.^i^TVIis- 
order of disturbance 6n tlib part of the petitioners. fAlso note. I/Svx v. 
V, Zowwwmzr— 1965— trela ting to free speech and assembly, mown v. 
Louisianar-i^G-^hr^ch of the peace conviction for occupWi^ public 



of the peac^ conviction 

library). 

"Much of the dictd in the majonty opinion suggest tha( the court V 
opinion represents a remarkable departure, from tie conceptions of the 
{Purpose and process of education incorporated in the court decision^ of 
the last hundred years. There is first none of the f imiliar rhetorjc about 
the disciplinary purposes of education. The extension of first amendfment 
rights to students means that in sopie circumstance! courts w/ll vindicate 
the actions of students who disobey the commarjds <|f their te4chers. . 

"In tl)'e Tinker case the majority asserts that state-operated schoLls n^ia}^ 
not be cfnclaves of totalitarianism. School officials dp not possess ab5<)Kite 
authority over tjieir students. Justice F^rtas shares the progressives'^ belief 
in the /student as a participant in the* educational proces;^.'* — — - — 

As a consequence of the gradual shift of emphasis in the courts, the doc- 
trine of in loco parentis slowly fades away. As Leon Met has observed.^ 



/ 



^ 'Student Power," Chapter 9, Education for an Open Socttly, AssociMion for Super- 
vision and Curriculum Development, Washington, D.C., 1974. \ 



'^ . . parental responsibilities and powers that used to bdong to educators 
are being wthdrawn from them and, given to students, returned to 
parents or assurjied by the courts. Students are not so much coming 
as children to our schools as they are becoming clients ^nd (^iUzens. 
This new client/ptizen role has profound implication fot student power 
in relation to institutional power. The change makes obsolete the ab^ 
solute authority, formerly vested in school people tOL4*ntrol their 
charges." ^ 



Indeedf the age more meticulojis and systemic accointability is 
dawning, though I Would say, with grelt reluctance. The two cases in the 
San Francisco area of recent are points in f^ct. the class suit involving 
the teaching of English to Chinese stutients,^d the other the case of the 
San Francisco High Schol graduate "Peter 
for %\ million for alledgedly failing tol teach him 

Also, we may point to thq recent! Michigan ^ 
decision (3/29/74)— i4»w Arhor News) regardmg 
L^efflK)re feligh School (Beijrien County), stqfting that: 

"Tne|purpjOse of a school ... is to educate and train students, so any 
rulfes must be for this purpose. . j . there is no connection between the 
hair styles of the boys and the establishment, maintenance and manage - 
nj^ni and ttie carrying on 9f a public school." ^ 

We could doubtiess list many other very receht* cases to show the 
progression ir legal recognition and insist^ence upop the rights of students, 
sucl^ as«the I daho Supreme Court action last year, wnich overruled the 
Idaho School District's dress code which prohibits fenjale students from 
wearing slack;, pant suits, etc. The court ruled that 



who is suing the school 
to read and write."* 
State Court of Appeals 
g the dress code of the 



'the enactAier\t of such a code exceeded jurisdictio/i 
the school district and the school board." 



^ I would^ 
U.S. Supreme 



and authority of 



tiierefore, agree with Leon.Met's analyaris that perliaps thei 
Court 1967 Gault decision is the landmark: ' 



"li affirme<l that neither the Bill of Rights nor^lhe 14th Amendment 
to the Constitution is for adults alone. That and other federal and state 
court decisions have extended to minors the protections affoi!ded all^ 
citizenk by [our Constitutions. In fact, the tendency has been tdl extend ^ 
more il^rptections to minors precisely because they are deemed tojbe nfore ^ 
vulnerable to abuse and mistreatment by adults. Specifically, courts haye , 
extended to students the rights of due process, freedom of inequitir/^x 
pression, association, peaceful assembly, equal educational opporjlunity 
and freedom from discrimination. 

. . . Dress Codes, pensorship of publication, restrictipn of political ^tivity^ 
arbitrary administrative codes and actions, all have been in variou^legal 
actions." * ' , • 



* MASB Journal, March 1974, 
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. Theiceforc, within constitutional and legal limitations or. parameters* 
' school authoriti(s and those who engage in^the development of student 
codes, must do with due regard for the riphts of students, such as 

( 1 ) freedom < f speech and press 

(2) freedom ( f assembly and association 



oni vague, uncertain ob overly broad regulatio^is 
0 privacy in personal affairs 



0 procedural due proo 



(3) freedom ; 
s (4) the right 
I (^) the right 

^n i^io, schools r wjj&i recognize that 

, ^"^tudents in i chool as well as out of school are 
. constitution."' 



:e|5S 



'persons' under the 



J ^veral years ago before the Michigan Society of IManning Officials at 
Oaylord, Micbigin, I enunciated a principle which I bdieve is as vali^ 
and ^ enldmlfent upon school officials as upon plannerk It has^ to dp 
with Responsibility for facilitating citizen participation. It is^fruitless, if 
'not hypocritical, to enunciate belief in the productivi^ty of student^ parent/ 
citizen involVeiftcnt Jn the educational process or management ^of the 
schools and n6t assume leadership, as professionals, to assist this pr(^ess. . 
I belij^vc th^ the school has an obligation to assist and to provide resources ^ 
to insure, that the community of adults and youth have the information^ 
skills and the opportunities to make constructive input and influence out- ^ 
comes of these insti utions and services. ' - * 

Jhough most parents and interested citizens have felt the authority 
ojj the schoolsr— in Jie use of school facilities and Services, in discipline 
matters, in meeting various requirements— it must be ftiirly clear to most 
that, by ahd large a ad in most communities, there is a greaf, unintelligible 
gulf between the schools and the citizefa/clients in knowledge of school 
rules, authority, exI^cctations, procedures JOr feedback and grievances.. 

It is as Larry Cut an has commented in his article entitled "Teacher and * 
Community"* , , 

"A^ others have M)intcd out, the gap' between community and school 
may be the result of class, color, or v^luw conflicts. No dou^t such 
explanations have validity, arid evidence c^ be marshalled to support 
each of them. But none of these explanations^a^acks the myths Off profes- . 
sioijalism, one of the deeper probljp^rtMrl^ both a dause and 
effect of that distance between home and spool. f 
"By myth I mean ihe belief that schoolmen know precisely pow kids 
muV be taught, how they ^should learn, and what their true, nature is. 
Accbrding to one popular' analogy, teachers and principal know so 
much more than parents about instruction, curriculum, and /scheduling 



^ Tinker v. De$ Moines Independent School District. 
•Cuban, Larry, "Teacher and Community,'* Harvard Educational Jieview, Spring 
1969, pp. 
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that to expect intelligent questions and helpful 
would be as unprofessional as for a doctm to 



suggestions from parents 
ask<a cancer patient for 



his opinion on whether chemotherapy ok cobali treatment should be 
used. The analog>, of course, is ridiculous. In ormation is not wisdom. 
"Thus, 'professionalism' has been a code word for keeping parents 
at arijrislftigth, for resisting the development ojf an> meaiHIigful face-to 
face contact between school ancj parent, between teacher and com- . 
munhy. Because schoolmen react negativel> to inquiries about perform^ 
ance of youngsters, teachers, or. the school, i\p personal^ relationships 
with the broad spectrum of the community can materiali2e. 
'*More face-to-face and sustained contacts betw^& ^hool staff and 
community in dealing with children could bring a humaneness to com 
. munity relations that is obviously mis^ng. Bringing community people 
into the schools as paid aides is one poss^ility. Another is hiring com^ 
munity workers* as part of the faculty, joint planning between com 
munity leaders and schoolmen is yet another px)ssibility. None of these, 
Ifowever, deal with the greater need to expand the vision of teachers t6 , 
see that their role Requires active involvement with parents and partici 
pation in community Kfe." 

^ 'So, the^ie Ts need for more viable models for facilitating this two-way 

communication and involvement. Cuban has indicated ^some approaches 

which have been made operative. This is being done to some extent in the 

Ann Arbor Sjhools in the Title I, Earl> Childhood Education Program and 

in the €mplo>'ment of thirteen Human Relations Workers in the secondary 

schools. There is still place for more effective, ptefiQdic, clear, informative 

media — newsletter, audio-visual media, etc.— directedW^ students, parents , 

an4 the community at "large. However, growth in these understandings and 

in constructive influence "upon the elducational process are best furthered 

through creative participation in the various aspects of the operations, 

programs Aid processes of the institution, particularly 

• ■* 

(1) in Xhe determination and development of codes, regulations and 
their implementation which efJect students and parents; * 

(2> in the development and implement^^J^n of the curriculum of the 
school and the use of other resources; and 

(3) in collaborative staff, student and community development in the 
achievement of educational goalst 

Recently, at the opening sessjon of the Program for Educational Op- 
portunity's conference on *' Models for New Approaches to Staff Develop 
ment/* the keynote speaker, Mr, ^Ulysses B>as, presented an emphasis for 
effective staff growth and development which I believe^to be pcVtinent to 
this topic of educating school and community. For him, the ke> to staff 
growth and development lies in staff investment of their energies, resoufces 
and creativity in programs which help parents and students develop their 
potentials. He gave some examples or models of what the> wene 4oing, 



ERIC 



1S2 143 



i e , school-age parents program, teacher^des and outreach workers, media, 
etc. K • • 

JlMhis light, I believe ttet we can fuKher the understandings, produc- 
tiVe feedback and respon^ility of the several components of the school 
♦-ttomiunity in such ma^ as student behavior, rights and responsibilities, 
whjii and where w^U invent oiv resources, energies and creativity to 
help parents and students become partners in the planning, operation, pro- 
grams and evaluation of our schools. 

Also very recently, a committtee of representatives of the various unions 
connected with the schools and of central administration nlet to considerjj 
the "prevention of disrUpUon in the scho(^." One of the recommendations 
of the committcfTbesides that it should be dfsbanded, was that each school 
'Should establish a schooUotnmunity advisory council. Suci a council 
would be anjhtegral part of thai school, to consider all facets of that 
schooPs program, operajions* climate, assist -in planning and some aspects 
of implementation and evaluation, and make recommendations, primarily 
to the principal, for maintaining and improving mental health, safety and 
educational quality. Without further eIaboraUon,,you will recognize this 
model as being ^laracteristic of the Flint Community School structure. 

Now, this may not be the ulti^?iate in mdttels, but I Believe that some- 
thing similar which legitimizes and operatlonalizcs such an ongoing viable 
team of student^, parents, educators, engaged in mutual consideration for 
all students af^ all that impacts upon them, is essential, both to .advancing 
the educational quaKty of our schctels and to more workable and positive 
methdaologiqs for student rights and responsibilities. 

Finally, we must admit that many if not most adults and professionals— 
not limited to education— are afraid, if not intimidated, by the prospect 
of shared planning and powet, because it may and does mean for change. 
And, change connotes personal costs and struggle. 

Well, perhaps it is pertinent for us to keep in mind the admonition of 
Frederick Douglas, if we would change -and achieve a larger measure of 
freedom for our youth and adult citizen /cliepts: 

"If there is no struggle, there is no progress. Those who profess to favor 
freedom and yet idepricate agitation are men wlo want props without 
ploughing up the ground They want rain without thunder and lightening. 
They want the ocean without the awful roar of its many waters. This 
struggle may be a moral one^, or. it may be a physical one, and it may 
' be both moral and pbysicaf, but if must be a struggle. Power concedes 
nothing without a demand. It never did and it never will. Men may not 
get all they pay for in this world, but they must certainty pay for all 
they get. ..." 
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NEUTRAL PRBVaPLES FOR TI^E DE\TLOPMEl>nr AJSD 
EVALUATION OF DISaPUNE AND STUDENT 
RIGHTS AND JRESPONSIBIUTY POUQES 



^ Charles* 5- 'iERcoK i 

Mr. Vergpn is Assistant Director of the Program for Educational Opportunity, 
School of Education, The University of Michigan. 



Introduction ^ ^ 

School policies afford one R?eans of tran\lkting the law as i.t relates to 
school authority and student rights into pr^c\ice. The process of developing 
policies which delineate the scope of sdioof .^uthority and the extent of 
studeftit rights has historically b^n less thaiisy sterna tio^fien reflecting 
the tense and chaotic events that ushered th^m into exis^ce. In fact, as 
recent as three years ago written poUaes were\pften totally ab^t in up. 
to half jof all Michigan districts and woefully inladequate in many lothers. 

A carefully developed policy is particularly imperative ^nce different 
.segments of the school community possess diametrically opposed and^jcQ^y . 
held attitudes on the subject and the law remains relatively f^uid. In 
ditiofl ta providing uniform direction and educating affected persons con 
deming developments in the law, written policies serve a number oT^sther 
po^tive functions. Such polide$^ foj instance, contribute to sound educa 
tional philosophy, continuity and stability gf district jiractices, clarification 
of conflict'g^nerating ambiguities, equal treatment of students and unifornv 
access to educational services, and the satisfactipii of state requirements, 
as in the apparent case of Michigan. ^ 

' An Overview of the Policy DcvelopmeHt Process 



Recognizing the significance of policy and particularly its educational 
function, infinitely more rational procedures must be followed in developing 
policy than emrfoyed only a few^ years agjfeas^ on this ^tcr's experi 
encfe, those pro*dures should include the following^ self -explanatory Steps. 

Determination of the Need for Policy Development or Revision 
Identification of Persons to be Involved 
Provision of Information and Training for Participants 
Development Of Proposed Policy 
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StibmissiQn of Policy to Others for Review 
Revision and Preparation of Final Document 

' ' ^ • C 7 • • V 

Submission to Board for Formal Aoontion 
Dissemination of Policy and Education of School Community . 

^ • . \ • 

Implementation of Policy . . * " 

Monitoring, Evaluation and Revision 
J* • " 

NEUTRAL PRINCIPLES FOR DEVELOPING ' POLICY 

WTien discussion turns to discipline oi; student rights and responsibilities 
there are few neutral persons. There ar^ those who contend school officials 
are being asked to surrender control of the public school system to Stu- 
dents under t^re^t of legal action or disruption. On the other hand, there 
are those who assert that the remed> for alienation and disorder among the 
young is not less, but more freedom. ' * , 

Regardless of disagreements as to substantive responsibilities and rights 
or a divergence of educational philosophies, there are perhaps some neutral 
principles to be adhered to in the formulation or evaluation^of^ policy 
governing students. In the following pages, ten such prindpjes are set out 
as a possible guide. 

1- Involvement • 

2. Scope 

3. Clarity, Predsencss' and Conciseness 

4. L^al Ainbiguity 

5. * Reasonableness 

6. Organization and Foiinat . 

7. Accountability 

8. Dissemination 

9. Data Collection and Polity • , ^ 
10. Policy Mddification and Review' * 



INVOLVEMENT - , . ^ / 

Representatives oj aU% affected members of the school communlpy— 
students, parentSy ieachtrSy administrators , and^ board members^ should 
be involved' in the formulation of the policy. Prior to adoption the policy 
should be reviewed by the school attorney and gn attorney of the corh- 
mittet'S choosing. ' ' . 

importance placed in means of governing as contrasted to the ends 
of government is what uniquely chAracleriiCs democracies. One of the 
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prime purposes for schook is to^educate individuals to function in a 
d^ocrabc soclely. Cons^uentl>, the involvement of all groups in the 
school community is philosophically essential and educationally sound, » 

It is also strategically sound for *all groups to be involved, though fot 
varying reasons. Each group benefits* b> insuring their point of view is 
represented. Students have the oppprtunit> to air their complaints and 
convey their perspective directl> to administrators and bo£Ctd members, 
admijiistrators can acquaint student^ and parents wth the practical, and 
legal constraints under which the> must act, and board members ^nay 
derive a itiujh sounder understanding of the problems in the schools and 
the concerns of the parents. Perhaps less obvious, but no less^ im^rtant, 
is the result that each group and individual "owns*' a piece of the policy 
given their direct involvement arid substantial investment gf timeyThis 
ovw^hip.often proves crucial at the adoptive state. , / 

i^Ll counsel should also be consulted since state laws must be crarnpiled 
, withWegardkss of their unde^irability from tHe students* point/of view. 
By the same token, regardless of the representaUvenessoTtbe Committee, 
the degree of consensus it enjoys, or the subsequent ratificatiofl of ^e 
poljcy by a majority of student bod>, students in schools h^ve cfertain 
rights which can onl> be waived b> individual students who do so know- 
ingly and voluntarily. 

The committee *s Qpportunit> to submit the djjeument to an. attorney of 
its own choosing, arid preferrabl> one of the students and parents* c^ioosing, 
serves a njumber of valuable, purposes. It lends credulence to the sincerity 
of the district by providing expert and unbiased assistance to citize^ arj^ 
students in the jcompletion of. their charge. Additionally , il serves to identify* 
'"the most vulnerable provision of the proposed polic> . This facilitates policy 
ree-xaminaUon prior to adoption, thereb> avoiding the all -too-prevalent 
face savinf' tendency of rtiany policy making bodies to defend a legally or 
/educationally untenable position at substantial cost in terms, <5f dollars 
and credibili^tyt*' . * • > *"* * 

• , 

' SCOPE . ^ " ' . 

. ' *" 

^ht policy shouid colUct in one, docutncnf^jj^compontni policies govern- 
ing school student relationj including those explaining -student rights as 
well as responsibiUtses, prohibUions and sanctions. 

Thf" increasing prevalence of Sturfcnt Citfzenship Polidcs reflects the 
recS^itiqn that. ( 1 ) responsibilities at law accompany rights rather than 
pr^edfe^'fliem, (2) an" unacknowledged pght is often either denied by^ the 
schools or exaggerated b> ihe, student, (3> ignorance or conscious <Jenial 
of a ri^hljs cosfl> in terms of bbth economics and* credibility, (4) ijghts 
provide peaceful avenues of protest which if, obstructed may detuur student* 
energies ioto less constructive foms of protest, and finally, (S) it is 
educationally and ethicail> 'imperative that schoob practice the ccyistitu- 
tional principles they teach. ' . 
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(See Appendix A, P.E.O. Checklist of Considerations for Developing 
and Evalua^ng School Policies Governing Students for possible inclusions.) 



CLARITY, PRECISENESS AND CONCISENESS 

The policy should be as short as possible but as long as necessary to 
provide the student reasonable notice of what conduct, is permitted and 
prohibited and the consequences for violating any rule. 

Two means of enhancing clarity are (1) to incorporate a glossary of 
terms ' ^ 

Such as — . \ 

ARSON — The intentional setting of fire. 

ASSAULT — Physical threats of violence to persons. 

BATTERY— The harmful striking of another. ^ * 

THEFT^-Taking property that belongs to someone else or the school 
' without permission. " . 

TRESPASS— Being present in an unauthorised place or refusing to leave 
-I* when ordered to do so. « " . * 

EXTORTION— Obtaining money or,, property by violence or threat of 
violence or forcing someone to do something against his will by force 
or threat of force, 

or (2) to provide illustrative examples — 

"Disruptive conduct"— is conduct which materially and substantially 
interferes with the educational process, such as, 

— reading or distributing unassigned materials during class 

— pinning buttons on students whado not want to wear them 
staging a sit down in the principaFs office or cbrrider of the building 

— shouting to students in classrooms from the hall or outisde grounds. 

Besides the obvious behavioral and ps>chological advantages of clarity, 
Jthere are a number of legal reasons why policies should be reduced to 
writing and be as clear and precise as possible. ^ ^ 

Courts may invalidate imprecise jJolides on one of the three basic 
grounds: (1) due process or basic fairness' where severe sanctions are 
imposed for conduct not expre&sl> prohibited in a written policy, unless 
the .conduct is obviously prohibited, (2) vagueness where the average stu- 
dent must guess at the meaning of a rule, and {^) overbreadth where con- 
stitutional rights are being constricted by regulations more encompassing 
than necessary to accomplish a legitimate school goal. 



LEGAL AMBIGUITY 

Where the law is unclear, an attempt should be made to ascertain the 
most probable interpretation and incorporate it in the policy noting its 
uncertain status. 

Onfi function of local policy should be to clarify uncertainties in tl^e law, 
recognizing that whether the interpretation is ultimately right or wrong, 
the clarity allows students to make choices with predictable consequences 
and also facilitates legal challenges. This is particularly necessary when 
the precise issue has not been raised in the jurisdiction in question or has 
been decided differently by courts of the same level of authority. 

For instance, the issue of whether students must submit their under- 
ground newspaper to the principal for review before distributing it has 
not been authoritatively determined by the U.S. Supreme Court or the. 
6th Circuit Court of Appeals. Thus a local board in Michigan, Ohio, 
Kentucky or Tennessee could adopt a pwlicy of free^distribution with the 
student responsible for the consequences of any illegal inclusions or* a 
policy of prior submission with the administrator empowered to prohibit 
distribution, but only when the materials contain forms of unprotected 
expression. (Traditionally, unprotected expression has been limited to ob- 
scene language, libelous statements, fighting words, advocacy of illegal 
actions likely to occur, and articles that result in substantial and material^ 
disruption of the school.) 

Furthermore, local policy, in addition to clarifying the operative inter- 
pretation, jpay grant rights to students in addition to those rights origi 
nating in state and federal constitution^ or statutes.- Thus even in a juris- 
diction where prior submission is deemed constitutional, the local pwlicy 
could expand tht freedom of the press right by not requiring prior sub- 
mission,, provided the expansion does not violate a countervailing con 
stitutional or statutory principle. The converse, however, does not hold 
true. Constitutional or statutory rights cannot be narrowed by local po]icy. 

REASONABLENESS 

Regardless of legal authority and enforceability , no prohibition should 
be plated on students which is without a reasonable educational or public 
policy justification. 

By way of illustration, one Michigan principal after viewing a series 
of 50 pictures at the behest of a federal judge concluded that only a handful 
of the individuals depicted would be allowed to attend his school given 
its current grooming standards. Those excluded were all but five Presidents 
of the United States, a number of preeminent statesmen and Supreme 
Court Justices, and Jesus Christ as popularly depicted. The Court ques 
tioned the reasonableness of any regulation that would prohibit such 
historical and contemporary figures from obtaining an education merely 
on account of the length of their hair. Thus, though the law in a number 



of jurisdictions concludes* that student hair style is not a form of con- 
stitutionally protected symbolic expression (or privac>), many bqards 
have rescinded grooming codes. Basically these boards have asked t^iem- 
selves two questions that should be considered before adopting any restric- 
tive policy. (1) Is there a reasonabjle relationship between the rule and 
a valid educational objective? (between hair length and a nondlsruptive 
environment and health and safety interests) and (2) Can the objective 
be reached by using a less ofFensive,or stringent rule or alternative? (dis- 
ciplining only those whose hair styles prove^isruptive in fact, requiring the 
periodical washing of hair, er wearing a hair band while in woodworking 
class). ' * . . 

0RGANIZA;J10N ANP FORMAT , . - 

^ The ^policy should be organized in a jorrnat that aids understanding and 
allowsxasy and ready reference. 

, B^use such policies are often incremental in origin with secjtions added 
' o^eftim^ by different boards and administrators and because they fre- 
'quently evplv^ from crises, they tend to be poorly organized and with 
little attention to fonnat or consistency of organization. WTiile thfer^ is 
of course no single means of organizing such policies, a few principle^ should, 
be observed: 

— Divide the Policy Into Major bivisions and Subdiyisions 

§uch as Introduction, Purpose, or Preamble^ 
• , Rules Governing Conduct 

Procedures to be Followed in Disciplining gtudents 
Student' Rights . - 

> Legal ^.imitations on Rights. ; 
Grievance Procedures^, etc. 

— Select Particularly Descriptive Words for Various Divisional Headings 
"Offenses Against Persons" rather t"han "Category I Offenses" 
"Offenses Against Property" rather than "Category II Offenses" 

— Enumerate Items in a Series Such as Available Alternatives, Elements 
of a Situation or Steps in a Process and Sequence Them in the Most 
Logica) Order . • 

Bearing Procediire * 

5. The following procedural guidelines will govern the hearing. 

a. Written notice of charges against a student shall be suppli^ to 
I the student and his parent or ^ardian. « 

b. Parent or guardian shall be present at the hearing. ^ 

c. The student, parent or guardian* rnay be represented by legal" 
counsel. 



d. The student shall be given an opportunity to give his versi >n of 
the facts and their implications. He should be allowed to offer 
the testimony of other witnesses and other evidence. 

e. The student shall be allowed to observe all evidence offered against 
him. In addition he shall be allowed to question any witness. 

f. The hearing sh^ll be conducted by an impartial hearing authority 
who shall make hi^ determination,, solely ^pon the evidence pre- 
sented at^e hearing. ' 

g. A record shall be kept of the heaqng. 

h. The hearing autjiority shall state within a reasonable tiftie after 
the hearing his findings as to whether or titi the student Charged 
is guilty of the conduct charged and his decision, if any, as to 

. disciplinary action* 

i. The'findings of the hearing authority shall be reduced to writing 
• ahd sent to the student and his parent or guardian. 

J. The student and his parent or guardian shall be made aware of 
, theic right to appeal the decision of the hearing authority to the 
appropriate appellate authority. 
Use Various Organyational Aids Such as Spatial Relatibnships, 
Capitalization, Underlining, Print Style or Size, Symbols and the 
Like to Differentiate Portions of the Policy, Establish Levels of 
Generalization! and/or Importance, or Add .Emphasis. 



Capitalization 
RIGHTS 

Freedom 8f Speech * 

definition 

scope 

Hmitation(<s) , 



Aids 

spatial Relationship 



RIGHTS 
Speech 
definition 
scope 

limitation (s) 



iUGHTS 
Speech 
definition 
scope 
limitation 



Alphabetic 

, RIGHTS 

A. Speech 

B. A^ociation 

C. etc. 
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Symbols 
Numeric 

100 RIGHTS 

101 , Speech 

101.1 definition 

101.2 scope 

lOlJ limitation(s) 



102. 
102.1 
102.2 
102.3 



AssotUtion 
definition 
scope 

limitation (s) 



*7 



Alpha-numeric^ * 
\1 RIGHTS 
A. Speech 

1. definition 

2. scope 

3. limitj^tions(s) 

— • Br Assod3^t^on•7^^^. ' 
k 1. dtfinitbh 

2. scope 

3. limitation (s) 



(100, 200, 300, ctc.-primary division 
01, 02^ etc. secondary heading 
01.1 tertiary heading, etc.) 
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Type and/ or size 

* <PX£AMfeL£ 

RiCRTS, lUSPONlSIBILITIES, AiXli 

Limitations 
Freedom of Speech and: Assembly 



Color 
Preamble (black) 
Rigbts, Responsibilities, and 
Limitations (red) 



- Utilize Columned or Diagramatic Representations to Promote Under- 
standing of the Relationship of P;tbvisions Within the Policy. 

_^Columned Representation 
Illegal Substances and Dangerous Drugs , • 



Probletti Policy 

Smoking is not peri^i^tted on 
A Smoking school grounds. Tobacco" is in- 
jurious to hejilth. Fire hazard is 
substantial. 



B. Drug and^Chemical Abuse 

The use of drugs is illegal and is 
' a health hazard^ Students may 
not appear at school under the 
influence of harmful drugs. The 
school will protect students from 
harmful drugs and chcinicab and 
from 'those who sell or dispense 

• harmful drugs or chemicals. 



Disciplinary Action 
Suspension and required atten- 
dance at film about the health 
hazards of smoking. 
Second violation : Suspension 
with parental conference for 
readmission. 

Third violation: Three day 
suspension.. 



1. Possession: Suspcnsiojn from 
day sqhoo! — readmission after 
satisfactory conferences with 
family, and upon approval by 
probation office^'r. 

2. Conviction. Students convicted 
^f using or selling drugs must 

attend a series of eight evcninj^ 
classes on drug abxise. Any stu« 
dent convicted of selling will 
not be readmitted to day 
school for 60 days following 
sentence. Pojjice may be con^ 
suited: • 



Diagrammatic Representation - 

Grievance Procedure 

BUILDING LEVEL 
APPEAL 



DISTRICT LEVEL 
^ APPEAL 
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, -INCLUDE A TABLE OF CONTENTS AND/OR INDEX TO ASSIST EASY 
RfiFERENCE.' 



^CONTENTS 

Preface • , \ 

Introduction 

Part I — Points of I^w * , 

Jree Education 

Conduct Off School Grounds 

Corporal Punishment ^ ' . , 

Hair and Dress * ' 

Freedom of Expression o ' ' 

Locker Searches ^ ' * . , 

Police iir the Schools ' 

Suspension and Expulsion 

School Rules' ^ 

Flag Salute and Pledge of Allegiance 
» Cigarettes, Alcohol and Drugs 
* School Records ^ 

Appeals \^ 

, ^ I ' ' 
ACCOUNTABILITY, . f 

The policy should expressly designate by position or selection criteria 
the person or group of persons responsible for various facets of imple- 
menting the poticy and expressly establish definite time limits for the 
accomplishments of various activities ^ 

Though it is impractical to restrict the authority to perform certain 
acts to the individual occupying a single position, at least some selection 
procedure or criteria (position, association, age, grade, sex, race), should 
be preestablished rather than simply stating "or designee" or "persons with 
expertise or interest/* This is necessary to minimize assertions that the 
individual Or group selected in a* particular instance is biased, thereby 
contributing to students challenging authority, even when reasonably 
exerdseJd. * 

The establishment of time lines for ofiidal action -such as between dis- 
cover> of an offense ^nd initiating disciplinary action, or between imposing 
a sanction and hearing an appeal guards against coercive actions l)y 
either party, enhances the availability and quality of the evidence for the 
proceedings, minimizes the impact of a subsequently reversed determina- 
tion, and generally promotes organizational efficiency and. accountability. 

DJISSEMINATION AND EDUCATION ^ . 

The policy should be distributed to all affected members of the school 
community prior to its implementation and should be the subject of annual 
classroom discussion and study as welt as the focus of a comprehensive^ 
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in-service training program Ji)f:.4^cker5, building administrdtors and key 
central administrators. ^v,..^^^^ 

Publication of a policy may be enough in some instances to securfe 
compliance, but another step may be necessary in many instances. Effortii 
to educate affected personnel as to whoarticular rules are needed or rightj 
need to be respected may help reducere^eftliiient on the part of students 
and staff respectively and contribute to a hig^^^vel of respect fof apr 
plicablc rules aiid rights. Because of the nature of a^^ned responsibilities, 
in addition tjo efforts to educate staff about the, policy and changing statu^ 
of the law, it may be necessary to provide training in fact finding, iii 
vcstigating complaints and incidents, determining appropriatenesa anp 
weight ;of evidence, conducting informal and formal hearings, reviewing 
decisioi^s of subordinate authority, and receiving and acting on stu'dent 
grievances. Similarly, students should be afforded correlative training 
experiences with the emphasis on how to use established policies and proce- 
dures effectively to protect their interests and accomplish the change they 
deem necessary. 

DATA COLLECTION - \ , ' 

The policy should require the Regular collection and publication of 
data sufficient to allow an objective evaluation of the policy, how it is 
administered, and its effectiveness. 

Because of the absence of hard da ta many sc hooLdistricts are forced to 
operate on unverified assumptions cpncerning student Aha vior, patterns 
and arc unable to refute even spurious allegations that a^oiible standard 
operates depending on a student*s race, sex or other characteristics. Districts 
develop j)olicies and organizational structures without an assessment of 
their potential effectiveness and prescribe solutions based on intuition 
rathef than fact. 

An information system should be instituted which affords an ailalytical 
framework for decision -making, policy evaluation and development, and 
diagnostic and prescriptive uses. 

Data identif)ang the frequency and nature of misbehavior without 
ascertaining the causes are not enough. The information sy^em should 
be designedso as to insure'individual rights of teachers and students, yet 
answer at least the following questions: 

1. What are the effects of environmental factors pn discipline problems? 
(size of building, utilization level, location, organization, etc.). 

2. What are the most prevalent discipline problems or offenses and in 
what major category of offenses do they fall? (e.g., bodily harm, 

' property damage, attendance^related, etc.). / 

3. What relationships, if any, exist between'^ the various categories of 
offenses and the demographic characteristics of the students? 



4. When do Various problems/offenses most frequently occur? .(year, 
montl\^ day of week, hour of day). 

5. Where do various problems, offenses most often take place? (coming 
to or going from school, on school grounds, in building, where in 
building). . ' >^ 

6. What type of teacher or administrator has the greatest incident of 
' various categories of discipline problems/ offenses (age, sex, race, 

3egree, experience, grade, subject matter, attitude). • 

7. What type of administrator applies which disciplinary sanctions for 
various categories of problems/o^enses involving what types of stu- 
dents? (administrator— age, sex, race, degree, experience, grade, 

' position, etc.). ^ j 

8. WTiat disciplinary sanctions prove most effective for various types 
of students and for various categories o*f, problems/ offenses? 

The information should be a^^fregated by school (or district if necessary 
to insure anonymity) and made available to the public at least semiannual^. 

(Contact The Program for Educational Opportunity for details of its 
comprehensive Discipline and Displacement Information System.) 

POLICY MODIFICATION AND REVIEW 

Procedures should be incorporated in the policy whereby (1) students 
may petition at any time for the modification of a provision or its tem- 
porary suspension, (2) members of the school community may periodically 
submit suggested changes, (3) the board^must at least biannually conduct 
a comprehensive review,, * 

Particularly wherp stu(ients do not play a decisive role in formulating 
the policy, they must be afforded an avenue of input such as an ir^itiative 
procedure, A mechanism should also be provided allowing for the teijiporary 
suspension of a rule in the event its applicatioii in a particular situation 
would be unjust. 

Because of the need for periodic school -community input, yet the sub- 
stantial time and energ> involved in convening a representative committee 
and rewriting an eptire policy, a procedure should be incorporated to 
encourage the submission of proposed amendments or modifications. The 
procedure should also provide for the circulation of the amendments to 
other interested parties prior to any formal action. 

Finally, a comprehensive and systematic reviev^ of the entire policy 
is necessary at least every two years to insur^ontinued consistency witlv, 
other district policies and to modify the policy to coincide with develop 
ments in the law. 
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Checklist of Considerations jor^ Developing and Evaluating 
j School Policies Governing' sfudents^* 

I. Proceijural Considerations 

A. Right to an impartial hearing 

B. Notice pf charges, offense, rule violated^ arid advert evidence 
* C. Right to counsel 

D. Right ito confront and question accusers 

E. Privilege against self-incrimination » 

F. Right to appeal 

11. Substantive Considerations 

A. Edubational opportunities free from arbitrary and unreasonable 
ryles . ^ 

B. Freedom from vague, uncertain, and overbroad rules 

C. FrecJ^om from unequal application of school policies 
B. Freedoi^ of expression 

1. Expression by speech ' \ 

2. - Elxpiression by writing 

3. Sionbolic expression - * * , * 

a. Expression through hair styles 

b. Expression through dress * * * I 

c. Expression through buttons, badges, etc. * 

d. Expression through action 

i. Expression through participation and non-partidpation in 
ceremonies 

ii. Picketing. ' • 

iii. Demonstrations 

E. Freedom of assembly and association 
• F. Search and seizure ' . ^ 

^ G, Freedom from unreasonable, punishment 
' H. Freedom from discriminatory classifications^ 
I. ^Access to school records 

1. InformatiQn about your school 

2. Access to student records/degree of confidentiality required' 
J. Law enforcement activities in the school 

1. Arrfists " 

2. Freedom from interrogation 



♦The above is intended as a checklist of considerations only. Current legal authority 
or parameters should not be inferred from the language used ("Right," "Opportunity " 
"Freedom," or "PrivilcgcV). ' 
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^ -STUDENT MGHTS AND RESPONSIBIUTIES 
- AMX^HE CURRICULUM 



/ 



JoEL-F. Heni^iing 



^Mr. Henning is ah attome> and National lector of the American Bar .^[^aation 
Youth Education for Citizenship Project^ Chicago, IlUnois. ' 



Like blind men feeling different parts of the elephant,, each of us 
peVceiv^ subject matter differently. The subject of this conference, "Stu- 
dent Behavior, Rights anci Responsibilities, and the Fair Administratfon 
of Di^pline/* is^no exception. Administrators may see the problems of 
student behavior as a threat ^d*T)rder and efficiency, and a vyaste of time 
better spent on their more interesting and important professional respon- 
'sibilitjes. Teachers fna> consider the problem as one which compek them 
tQ act as policemen at the cost of their attention to teaching. Students may 
themselves victimi) of oppression and ^devote hemselves to testing 

■ the lijtnits, upon their tehavior. Man> parents probably view the problem 
as another symptoni of a decadent school system which costs more and 
more money and provides less and less education. Growing numbers of my 

^ colleague^ in the legal ptofcssion no doubt welcome the*controvers> over 
student behavior, because it is generating 7ee-paying clients on all .sides, 
taking up soipe of the^ slack caused b> the trend to\viard alternatives to 
litigatiph in the personal injury and divdrce fields. 
Too many of those concemeyi about the issue t)f student'behavior over 

, look the extraordinary eduiational op^ort^untty it prescnls. The issues, vt 
lated to student behavior are issued of fundamental importance to sodet> 
They include law, order, authority^ due pnkess and democjracy. They in 
volve- relationships among people, and between individuals and the state 
Problems of student behavjor could be the vehicfe for effective civic educa- 
tion.' / 

Recently^ Professor R. Freeman Butts of Columbia Teachers College 
>?rote that: . 

The priiT)^ purpose of the public schools is to cultivate the political 
virtues that are appropriate to constitutional self government and that 
arc requixed to achieve a just socjety which stands for justice, equality, 
and freedom in the modern worlds' 



Copyright 1974 by the author. All rights reserved. 
* ' R. Frcemaft Butts, "The PubHc Purpose of the Public School," Ttachtn College 
Record* vol. 75, Tio. 2, 120, December, 19 7J. 
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same sentiment waS expressed in 1790 by James Wilson, a scholar 
who had previously signed both the Declaration of Independence and the 
Censtitution, and served as a Justice of the United States Supreme Court.. 
Wilso.n said that: 

Every ^e citizen and every free man has duties to perform and rights 
to claim Unless, in some measur^e, and in sonte degree, he knows those 
duties an4,those,TigKts, he can never act a just and an independent part.^ 

The problem is that this sentiment is more easil> expressed than trans- 
lated into,ef!ective education. Al^most all educators agree that the tradi* . 
ticJnal civics^courses have^been n^row, lifeless failures. These courses at- 
tempted, to transmit values and ISeals uncritically to students who were 
expected lo accept them passiyel> , as the> were later expected ,to accept 
the values transmitted via television. These *^dult" values concern the 
sensual and psychic rewards of smoking various brands of cigarettes, the 
magiq^l effects on the marriage Relationship that a bride can achieve by 
purchasing the correct brand of coffee, the compelling need to fight com- 
munism in Vietnam, and the simultaneous virtue in seifiding our President 
off to gala and cordial banquets with the rfraximum leaders of communism. 

Our civics books have changed; but it may be a rhetorical rathet than 
a pedagogical transformation. "Progress," for example; may no longer 
be one of the ideals dogmatically transmitted. "Ecology" may have re- 
placed it^ however briefly. Now, I suppose, the textbook publishers are 
once again re-plating, lo6king for the catch-phrase that will accommodate 
the current. energ>^ crisis while maintaining some wisp of reverence for 
environmental protection. 

X^e issue of student behavior provides a dramatic example of the con* 
tinulng separation of civic education from meaningful civi^: experience. I»n 
1973, many publications were issued which discussed the problem of 
student behavitr. Let us examine two which differ significantly from one, 
another,' yet share' a blindness to the potential relationship- between the 
regulation of student behavior and education itself. The first is a pamphlet 
published b'> the National School Public Relations Association entitled 
"Disdpline Crisis in the Schools. The Problems, Causes and Search for 
Solutions/'^ The pamphlet is not sh> about recommending solutions to the 
problem of (disorder in the schools. It devotes an entire chapter to the use 
of drugs "to'beat hyperactive >oungsters" and another to corporal punish- 
ment. Not a paragraph, however, is allotted to how students can perhaps 
be made more. responsible in matters of beh^^vior through a curriculum 
which confronts problems of behavior and authority. In thd^ourtien item 
checklist for teachers "to affect positive ^discipline in the classroom," not 
even one item suggests that classroom lime might usefully be spent by 
havijig students share in the search for answers to the problems of dis- 



, ^ James Wttson, "Of the Study of the Law in the United Slates/' in McCloskcy, ed., 
The Works of James Wilson, vol. I. (Cambridge. Harvard 1967) p. 72. . 
3 (ArHngton, Va. 1973) 



ciRline. Indeed, the opposite is recommended. "A teacher should avoid 
arguing with students."^ Socrates,* where are >ou now that we need you? 

That pamphlet, it could be argued, was not concerned with education 
but onl> with the narrow problem of discipline. The Reform of Secondary 
Education, however, is a book published by the National Commission on 
the Reform of Secondar> Education, which devotes an, entire section to 
"Revitalizing the Content of Secpndar> Education." It also contains chap- 
ters on 'The Crisis in School Security" and "Student Flights and Obliga- 
tions.^'' In addition, the enlightened and progressive commissioners recog- 
nize that "a stimulating, multi-dimensioned culture is educative/' and also 
that "action-learning programs myst be accepted as a source of learning 
experiences."'* But in dealing with school securit>, student rights**and 
obligations, the book provides no hint of a linkage between these problems 
and the learning process. . " 

These recent publications support the earlier findings of Se> mour Sara- 
son of \'ale that ''in practice the most frequent wa> in which children are 
expected to learn individual responsibility and social reciprocity is b> not 
being exposed to such experiences."' Sara^n's stud> focused on the issue 
of student behavior: ^ 

I have asked teachers, is there something about children that makes 
them conipletel> unable to participate in discussion and formulation of 
crime and punishment in tWe classroom? . . . The second question, as- 
suming that they are incapable, is it also true that they do not think 
about or are not concerned about crime and punishment in the class- 
room? To say they are completely unable is at least unjustified and at 
worst sheer ignorance of what children do outside of school in their 
spor^taneous pla> groups. One does not need the support of formal re- 
search to assert that children in their relationship to each other have 
some concepts of fairness — one needs only good eyes and ears. 
The fact of the matter is that the great bulk of teachers assert (1) that 
' children are not completel> unable and (2) that children do think about 
crime and punishment in the classroom. Whatever thinking allows 
teachers to make these, positive assertions is not reflected in what the> 
do} 

Sara^n understands th^ consequences of isolating student problems 
from the classroom: 

The teachers thought about children in precisely the same way that 
teachers sa> that school administrators think about teachers, that is, 
administrators do not discuss matters with teachers, the> do not act as 
if the opinions of teachers were important, they treat teachers like a 



Md pp 54-5. 
' 5 (^cw York McGraw-H»H 197.^) 
« Id. pp. 77, 79. • 

'Seymour B Sara5on, Tht Culture of the School and the Problem of Change, 
(Boston- Allyn & Bacon 1971) p. 236 
'^Id.pp 189-90 ^ . 
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bunch of children, and so on. The rise and militanc> of teacher organi- 
zations have a complex history, bUt one of the important factors was 
the unwillingness of teachers to be governed b> a tradition in \vhich they 
had no part in decisions and plans that affected them. We are witnessing 
the same development on the {)art of students in our high schools, junior 
high' schools, and needless to say, in opr colleges . . , It is recognized 
^ that whal. is at issue is what life in a school is and could be.** 

, "And so," as Kurt Vonnegut would siy, "it goes." Teachers too often 
teach abstractions and unrealit> even though the school is literally over- 
flo'wing with man> of th^ sam« ver> real and desperate problems afflicting 
our society in geiieraj. The Schools tend to isolate young people from 
responsibility for their own development. 

Even though there is general support for the proposition that schools 
must help students develop a responsible concern for an orderly and just 
society, it appears that students are not being encouraged to take ait active 
part in bringing order and justice to the society of the school. The move- 
men for student rights and obligations on the one hand, and tbe ttJiifement 
for a more relevant civic curriculum on the other, are proceeding in 
parallel rather than intersecting lines. According to the great educational 
psychologist and philosopher, John Dewe>, both movements are thus 
doomed to fail In his book. Experience and Education, he said that ef- 
fective social control depends upon those involved feeling that they are 
a part of a group. "It is not the >vill or desire of an> person which estab- 
lishes order but the moving spirit of the whole group."'" The traditional 
school on the other hand, 

was not a group or community held together b> participation in common 
activities. Consequentl> , the normal, proper conditions of control were 
lacking. Their absence was made up for, and to a considerable extent 
had to be made up for, by the direct intervention of the teacher, who, 
as the saying went "kept order." He kept it because order was in the 
teicher's keeping, instead of residing in the shared work being done.' ' 

In a Deweyitc school, "social control resides in tlie very nature of the 
work being done as a social enterprise*in which all individuals have an' 
opportunity to contribute and to which all feel a responsibihty." Where 
discipline (even reasonabl> fair discipline) is imposed on students from 
abov^, according to Dewey, 'The gap is so great that ... the methods of 
learning are foreign to the existing capacities of the >oung. They are bey- 
ond th? reach of the experience the >oung learners already possess." ' 

Thus far, I have attempted to ^ugge&t two things. First, any relevant 
curriculum in civic education muj^t incorporate the problemb of student 

Md. p. 177. 
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'Md. p 56., 
»3Id. p. 19, 



behavior (as well as Qthpr real problems o£ the schools, such as teacher and 
administrator rights and obligations). "Relevant," after all, means related 
to some valued activit> or goal. Second, the problem of student behavier 
jvill itself be mitigated* b> sharing responsibiHt) for its solution with stu- 
dentSi 

A growing number of scholars, led by Lawrence Kohlberg of Haryard, 
believe that a thir^ benefit will result from teaching about moral and legal 
problems, including those of school governance. Kohlberg has built on 
Piaget a theor> of moral development in which there are si.x stages, ranging 
from rule observance because of fear of punishment at the lowest level, 
to a utilitarian regard for rules at an intermediate stage, and ultiixiately to 
a subtle regard for the relationship between basic human values and justice. 
According to Kohlberg, a curriculum which incorporates moral and legal 
issues such as those concerning student behavior and due process in dis- 
cipline will, if properl> taught, stimulate children to higher levels o| moral 
development than they might othenvise have achieved. When confronted 
by a school principal who said, "What are >ou doing all this verbal moral 
discussion for when we need >our help with moral behavior problems of 
pregnancy, drugs and theft," Kohlberg responded: 

'Toidevelop moral action we would want the students to express their 
sense of justice as well as talk about it and make the school more just.*"* 

That principal, incidentall> , did not explore Kohlberg's curriculum pro- 
,posal further. 4l ' *s. 

It is important to distinguish betweeji Mudent involvement and parti- 
cipation in matters involving student rights ^nd obligations, which I am 
ul-ging, and the surrender of all authorit> over problems of, order and 
punishment to students, which is patentl> absurd. A school is not a small- 
scale Jeffersonian democrac>. A schdol is created to accomplish a sp^ific 
set of objectives. Man> different constituencies are involved in the school, 
each has different responsibilities and each has different experiences to 
bring to the school environment. Qualified adults are placed in positions 
of leadership in the schools because the> are equipped to lead. Dewey 
recognized that his theories had tended to mislead some into believing 
that progressive education required abdication of adult authority. 

The mature person, to put it in moral terms, has no right to withhold 
from the young on given occasions whatever capacity for sympathetic 
understanding his o\vn experience has given him ... As the most mature 
member of the group he has a peculiar responsibility for the conduct of 
the interactions and intercommunications which are the very life oj 
the group as a community.**^ " " ' 

In his useful and important analysis of the free school movement, Allen 
Grafubard rejects the naive view of radical free school advocates who ccjn- 

'♦Lawrence Kohlberg, *'Moral Dcvxlopmcnt and the New Social Studies," Soctdl 
Edticaiton, vol. 37, no 5, p .^75, May, 19^3. 

Dcwcy, Experience and Education, pp .^8, 5S, 
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demn authority and structure. "The sel{<ongratulator> rhetoric/* of free 
sc^g^l staff, Graubard says, "helps to prevent confrontation with the 
deep problems of young people"" Teachers and administrators , are (or 
should be) wiser and fairer than students. The> are thus entitled to a 
larger role in handling problems of behavior, as well as in choosing and 
guiding curriculum. However, it is irrational to deal with behavior problems 
of high school seniors in the same manner as first graders. Growth in in- 
tellectual skills is or can be matched b> growth in the capacities to act 
responsibly and morally as part of the school community. Eighteen-year- 
olds can now full> participate in federal elections. It seems hypocritical 
for educators not to match the confidence placed in adolescents by the 
Congress and President, by giving them a voice in matters of school govern- 
ance equal to that which they have in national politics. ' 

Thus far I have discussed the integration of student behavior into the . 
curriculum in abstract, terms. Without concrete examples of how it can^be 
done, this essay is worth no more than the abstract and unrealistic civics 
curriculum which I have criticized. Let us therefore look at two actual 
cases involving student behavior These cases reached the courts and were 
decided by judges, not by students, teachers and administrators. Thus 
they reflect the failure of the educational community to resolve its own 
controversies, fairly and rationall>. As Professor Butts wrote, the* fact 
that these matters were not successfull> handled within the school indicates 
the courts . ^ ^ 

"have been more faithful to the basic meaning of public education than 
have the profession, the critics, the reformers and the local or state 
boards of education."*^ 

Nevertheless, they provide an outsider like myself with a ready source • 
of actual problems concerning student behavior, even though the teacher 
need go no further than the four walls of his or hfr classroom for appro- 
priate curriculum material. « ^. 

1. Tinker v. Des Moines Independent Community School District:"^ 
.A group of Des Moines high school students wore blatk armbands to 
' school in violation of a policy adopted b> the principals. Pursuant' to this 
policy, the students were asked to remove th^ armbands, and were sus- 
pended for failure to do so. A good discussion of this case would inquire 
into ^yhether the students' action caused a disturbance that disrupted the 
school; and whether such action was likely to cause a disruption, ahd 
whether such action should be protected b> the First Amendment to the 
Constitution, and whether it would have been more appropriate to forbid 
the wearing of alT symbols, including religious ones, and whether the age 
and grade level of the studeiits should make a difference in the resmt, 
and. whether this Is the kind of policy that should have been put t6 a 

Allen Graubard, Free the Children, (New York. Pantheon 1972) p. 174. 
R. Freeman Butts, *'The Public Purpose of the Public School," p 24. 
^•393 VS. 503 (1969). ^"^A 
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democratic vote, and so on. Such a discussion will not result in unanimous 
agreement- on any one of these questions, nor should it. Justice is a com- 
plex problem, in the classroom as it is in the larger world. There are no 
simple, correct answers. Students and educators will find that their own 
moral and legafpresumptions are constantK ^allenged and upset b> such 
a curriculum. Hopefull>, each' class can d?al similarly with its own prob- 
lems, 33 well.as cases that were resolved in the courts. 

2, Merriketfv. Cressman:^ An eighth grader and his mother protested 
against establishments of a program to identify drug abusers and remed> 
their problems, claiming that it' violated constitutionall> protected rights of 
privacy In such a case a class might ask what privacy ought an eighth 
grader be guaranteed in school, and wither the consent of parents to 
such a program should suffice, and whether the means to be used, rather 
than the ends sought to be achieved, ought to be revised, and whether 
schodl authorities or alternative agencies should be responsible for .the 
tontrol of drug abuse, and so on. M> own experience Jn classrooms and 
workshops for educators indicates that sucl\ matters will find toth studeiUs 
and educators in substantial conflict over what is the best way to solve 
"such problems. ^ 

Some educators will argue that issues of student behavior are too con^ 
troversial for the classroom. If, however, education is preparation for life, 
this argument* cannot prevail. Justice Oliver WendelLHolmes said that 
the Constitution "is made for people of fundamentally differing views."^*^ 
Conflict resolution is the essence of our legal system. We cannot urge law 
and order on students on the one hand, and attempt to insulate them from 
participation in the resolution of controversies involving thefr own life. 
As John Holt wrote: ''^■^ 

I am saying tha^ society is the school, that men leatn best and most 
from what is closest to the center of their lives, that men being above all 
else looking, acting, thinking, choosing and acting animals, what men 
need above all else is a society in which they are to the greatest possible 
degree free and encouraged to look, ask, think, choose, and act, and 
that making this society is both the chief social or political and educa- 
tional task of our time." 



>»364 F. Supp 913 (E.D. Pa. 1973). 
^^Lochner v. New York, 198 U.S. 45, 76 (1905). 
Quoted in Graubard, Free the Children, p. 267, 
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I. INTRODUCTION 

General Objective: 

The primary objective of The Rights and Responsibilities Workshop 
for Students is to educate students about their rights and responsibilities 
in school so that they might make more intelligent 'responses to problems 
the> encounter. Additionally the workshop serves ahother, and possibl> 
more important, function b> serving as an internalization or reinforcement 
mechanism for information students have acquired through classes such 
as Civics, Government, Social Studies, etc. Throughout 'the wprksliap, 
students are made aware of how important principles of American Con 
stitutional law appl> to them collectively and individually as students. 
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specific Objectives: 

1. To increase communicatioi) between students. 

2. To increase student awareness of schools. ' i i 

3. To provide students vdth experiences in small group problem solving. 

4. To make students aware of their rights and responsibilities. f 

5. Tp give students an exposure to non-disruptiv^ methods of problem 
solving. , • , 

Workshop Model: 




The workshop consists of eight modules plus an' jntroducjprg^^d an ' 
^ evaluative session. The modula/ design allows each distri^t^ji^bility to 
adapt the workshop to the time and topical nepds of the Specific < 
or building. The complete workshop require^ t^irte^ one lu^^oirfsy ^ 
The workshop may be adapted to either a.ohe or tw6 4ay program. We ap^ 
hopeful that district requesting the problem will be interested in the ^m- 
plete workshop, but we are cognizant of the possible time restraints. 

' \ 

Planning and Implementation Procedure: , 

1. Agency contacts Program for Educational Opportunity to expr^ 
interest in workshop. \ ^ 

2. Agency and FEO arrange date and time for planning session. (It is 
advantageous if administration, faculty, and students are represented 
at planning session.) * *^ 

3. Planning session is held, at which time the PEO staff presents detailed 
Information on workshop prpgram. In addition, the following specifics 

' are determined; ^ . • 

a. length of workshop v 

b. date(s) of workshop * , 

c. selection process for student participants 

d. spedfic program emphasis desired by local district » 

e. materials needed by PEO staff from local district, and 

f. location « . 

4. PEO maintains contact with local district to insure finalization of 
planning determinations. \ ' . * 

5. Implementation of Workshop. 

6. PEO follow-up with local district, i.e., evaluative information and 
test data. 

II. WORKSHOP OVERVIEW . / 

Opening Session ^ ^ * 

Purpose. To inform students of the' general objectives of the workshop, 
to administer pre-test,*to acquaint students with coordiimtors. 



Module I — Organizational Structure of Education 

Purpose. This section is designed to familiarize students with the scope 
of education on the three, basic governmefntal Jevels. Many students per- 
ceive education as involving only the local school district and do not 
recognize the function of the federal and state goveprtiients in the process 
Through the identification of agencies and individuals at various levels, ^ 
students gain not only an a>varenes5 of the^assivc structure of edupation 
but also an indicatidh o^ the human and monetary resources sfflocated 
to education. - 

Module //r-Iiisti.tational ^|Wle of Schools 

* Purpose. This segnient is designed to initiate student exploration of the 
voh of schools. The activities jiWl focus on discussing three basic questions* 

are there^schook? 

2) %hat do schoo^ accomplish? 

3) WTiat is the relationship between schools and the society? 
Through the examination of these questions, it is hoped 'that studcnfs will 
begin to understand the' role of schools in relation to other institutions and 

' 'sodetai activities. ^ 

( * 

Module 7//— The Courts and Their Relationship to the Schools 
Purpose. This segment isSjg^ned to acquaint the student witl^ the 
' structure and Junction of the state and federal court systems and their 
impact on educational policy /More specifically,^ the session will focus on* 

r) What is law? 

2) What is the role of courts in society? 

3) How do courts affect educational policy?" 
• 4) How is the court system* organized? 

5) WTiat is the significance of leg^l principles such as "jurisdiction," 
" "precedent,"' and "supremacy'' on student rights and responsibilities? 

Module /F— What are Student Rights and Responsibilities 

Purpose. This isegment is designed to familiarize students with statutory 
^d judicial authority affecting pupil conduct in and way from school The 
activities' will focus on a Survey of Federal.. and State laws applicabfe to 
students and the use of resource materials. Students will also be introduced 
to the concept of "rights and correlative responsibilities'' and the necessity 
of balance between the two. 

Module V — Local Policies and Rules ^ ' . ' - 

Purpose. To familiarize students with the concept of local autonomy in 
rule-making and to acquaint them with resultant documents (ie, board 
policies, discipline code, teacher contract) . 



Mifdtde yi--:T\it Role of Advocacy 

Purpose. To introduce students, to the concept of advocacy and some 
of the important skills necessary for an advocate. Advocacy will be pre- 
sented to students as a method for initiating positive and non-disruptive 
dhange in their schools. 

. Module VII — Resources for Students, . | 

/ Purpose. To acquaint students with indlviduak, agencies, and depart- 
ments both inside and outside of the school system fliat can assist them 
with problem^. * « . ' 

' Module VII — Using Advocacy in'^chool 

, t*urpos^: To ^ve students a practical experience in integrating and 
^ utilizing theif knowledge of structure, law, policy and advocacy in a school- 
-^ss^^^Jat^d situation. 

Evaluative S^ession - » , ^ 

. Piirpose. To give students an opportunity to crftique the experience 
th^ iave had both verbally and through a written evaluation form. Ad- 
ditipiSaUy coordinator will administer a short posttest to measure student 
knoWMglb. 



III. DETAILED DESCRIPTION OF TRAINING MODUI^gS 

Purpose, methodology, materials, timetable 

» ) 
Opefiing Session ^ 

Purpose. To inform students of the general purposes of the Student Rights 
anjj Responsibilities Workshop, to administer pretest, to acquaint partid- 
pan'ts with coordmators. 

If ' , > * 

Methodology: 

STEP A— coordinator(s) will explain purpo5es and objectives of pro- 
'gram^and answer questions. \ 

STEP B-^-coordin^ors will administer pretest. 

. StEP C— students will be introduced to coordlifSBtors and given an 
opportunity to informally interact. 

Materials: Program objective sheet; pretest; name tags. 

Timetable: Step A — ^15 minutes 
) Step B— tlS minutes 
' * ' Step C— ^5-30 minutes 



TOTAL maximum 1 hour 
9^ \ i^/? 167 
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MpDULE I— ORGANIZATIONAL STRUCTURE OF*EDUCATION 

Purpose: This section is designed to familiarize students with the scope 
of education on the' three basic governmental levels. Many students per- 
ceive education as invofving only the local school district an^ do not 
recognize the function of the federal and state government ift the process. 
Through the identificatlorf Of agencies and individuals at various levels, 
students gain' not only an awareness of the massive structure of education 
but also an indication of the human and monetary resources allocated to 
education. 

Methodology: The students will begin this module with a small group 
exercise "Each group (6-8 per group) will be given the task of identifying 
d^artments, agencies, organizations, boatds, and individ\ials who parti- 
cipate in the educational process on the nation al, state, and local levels. 
The groups will be given fifteen (IS) minutgs to list all such participants. 
After the individual groups have met, the entire workshop will re-convene 
and a representative from each group will present his^ her group's findings. 
After each group has ma(^e its presentation, a master list will be presented 
and roles ef^lained. 

Materials. Magirmarkefs, large sheets o7 newsprint, organizational charts 
from office of education, state department of education, and local school 
district; overall organizational chart. 

Timetable: explanation > — 10 minutes 

breakdown into small groups — S minutes 
group activity — IS minutes 

»- group presentation — 20 minutes y " 

co-ordinatoc's summary — 10 minutes 

^ TOTAL TIME — 60 minutes 

I MODULE II— I NSTITUTI ONAL ROLE OF SCHOOLS 

Purpose.. This segment is designed to initiate student exploration of the 
role of schools. The activities will focus on discussing three basic questions. 

1) Why are there schools? 

2) What do schools accomplish? 

'3) What \9 the relationship between* schools, and the society? 

Thrpugh^theexamination of these questions, it is hopetJ that students will 
begin to uiia grs t aud th e lu l e u f schuuls i\\ relatio n to other institutions 
and societal activities. 

^ Method Jogy: Students will be divided into ^mall grouDtv-t^ per group). 
Each group will be given the task of an.s\vering thy^llowing questions. 
1) Why aVe there schools? 
. A) Who do they benefit? 
B) . Who do they harm? 
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2) What do schools accomplish? 

A) 'Who does the accomplishment benefit? 
.B) Who does the accomplishment harm? 

3) What are roles? 

Each group will record their answers on newsprint. The coordinator will 
post thetn when the mass workshop reconvenes. The coordinator will then 
di^ss roles through an examination of the ^mall group response sheets 
and generalize specific functions into broader roles. 
See Example 1 for instructions. 

Materials, magic markers » newsprint, question-explanation sheet, chalk 
^oard. 

Timet abte: explanation — 10 minutes 

breakdown into small groups — 5 minutes i 
small group activity — 20 minutes 

explanation of roles * — 10 minutes 

discussion of roles — IS minut^ 

TOTAL TjlME — 60 minutes 

MODULE III— THE COURTS AND THEIR RELATIONSHIP TO 
THE SCHOOLS 

Purpose. TYixs segment is designed to acquaint the student with the strGC- 
, ture and function of the ftate and federal court systems and their impact 
on educational policy. M9re specifically, the session will focus on. 

1. What is law? • " 

2. What is the role of courts in society? ' ^ - 
»^ 3. How do courts affect educational policy? 

4. How is the court system organized? ^ 

5. ^ What is the significance of legal principles such as "jurisdiction," 

"precedent," and "supremacy" on student rights and responsibilities. 

Methoaolo^^ 

• , 

STEP A— The coordinator will introduce the students, to the objectives 
of tl>*/ session and give a hypothetical fact situation along ^vfth a judicial 
opinion tb read. 

STEP B^The students will be divided into sm^ll groups ^6-8) and 
asked to c^frsider the h>pothetical situation and opinion while answering 
questions 1-3 above. % 

V 

STEP 4 — The student? will report their Step B conclusions and be 
introduced to information regarding' questions 4 and 5 by the coordinator. 
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Materials. Question nexplanation sheet, newsprint, magic markers, nypo- 
thetical fact sheet, judicial opinion governing hypothetical situation, organ- 
i^tion chart for federal and state court systems, jurisdictional maps; 
glossary of legal defini tions . - 

Timetable: explanation of session objectives — 3 minutes 

reading of hypothetical judicial opinion — 12 minutes 
breakdown into small groups — 5 minutes 

small group activity ^ — 30 minutes 

" reporting back and introduction of new 

information — 25 minutes 

TOTAL TIME — 75, minutes 



MODULE IV— WHAT. ARE STUDENT RIGHTS AND 
RESPONSIBILITIES? 

PtiTpose. This segment is designed to familiarize students with sta<ja<^ 
and judicial authority affecting pupil conduct in and away from samL 
The activities will focus on a survey of Federal and State laws applicable 
to students and the use of resource materials. Students will also be in- 
troduced to the concept of "rights and correlative responsibilities" and 

the necessity of balance between the two. " * 

> 

Methodology: 

STEP A— An introduction to the area of student rights and responsibili- 
ties will be conducted by the coordinator. 

STEP B — Students will be given an overview of The Rights and 
Responsibilities. A Handbook for Michigan Students. STudents will be 
given ample time for questions. 

STEP C-^tudents will be divided into small groups (6-8 per group). 
Each jgroup will be given a hypothetical problem involving one or more 
areas discussed in the overview (Step B). The small group task^will be to 
determine what actions taken by the characters in the hypothetical situ 
ation were inappropriate in terms of violating rights and/or responsi- 
bilities. The small groups will utilize the Rights and Responsibilities Hand- 
book as a resource for solving the problem. 

Each group will be assigned a different hypothetical situation (see 
Example 2). The group will <:hoose a represen(ative(s) to be responsible 
for explaining the group s hypothetical situation and which actions wtre 
inappropriate to the mass workshop. 

Materials. "The Rights and Responsibilities. A Handbook for Michigan 
Students"', hypothetical situation sheets, selected sections of the Michigan 
State School Code. 



Timetable: introduction i% students rights and " % ^ 

' responsibilities- -^'20 nAiutcs 

handbook overview ^ . — 60 minutes 

explanation of exercise — 10 nuiiutes 

* 'breakdown into small groups ' — .5 minutes ^ 

• small §rt)up activity • • ^ , — '20 ij^nutes 
snmll group pjesentition . — 25 rninutes. 

^ coordinator'^summary ^ i i ■ "^IQ ; 

JCXFAL TIME ,2 houfs — 30 minutes 

IVIODiULE V— LofevL POLICIES AND RULES* 

Purpose, To fajniliarize sUidcnts with the concept of local autonomy in^ 
ryle-making and to acquaint them with resultant documents (i,e,, board' 
[X)licies, discipline cod6, teacher cootract). ' , • ' 

MetkqfiQlo^yt: ' . ^ " 

STEP A — Coordinator will explain the local policy structure and de- 
cision making process. The session will include a general discussion of 
the local boards statutory authority for rule -making and a specific dis- 
cussion of its (the board's) authority to make rules in the area of studeiit 
conduct. . < . '* 

STEP,B~The coordinator will conduct a discussion and explain the 
specific of the local discipline poliq^ and how it is developed and reviewed, 

STEP C— Students will be divided into small groups and asagned a 
section of thp di^ppline. policy to rewrite. Each group will be re^nsible 
for making changes that are understandable, workable, and legtfl. Addi- 
tionaJl> each group will be responsible for explaining why they felt the 
chafl^cs were necessary and how the new policy differs from .the old. 

District policy, discipline code, teacher contract, new^rint; 
mpj^ mirk^rs, selected sections from Michigan School Code. 

Timetable: Step A — 15 minutes 
Step B-^5 minutes 
* . Step C— 60 minute$ ' r • - 



TOTAL 2 hours 



MODULE VI— THE ROLE OF ADVOCACY ^ 

Purpose. To introduce students to the concept of advocacy afid some of 
the important skills necessary for an advocate. Advocacy will be presented 
to students as a method for initiating positive and non-disruptive change 
in their schools. ' * 



Methodology: 

STEP A— coordinator will>ad students in a discussion of "Advocate" 
and "advocacy" by pladi>g the two terms on the board a;jd asking students 
to define advocacy and identify persons in society who could be labeled 
advocates After students have identified actual and potential advocates, 
the coordina.tor will ask students to suggest skills that are important to 
advocates. 

, STEP B— utilizing the skills listed by the students, coordinator will 
suggest three exercises that relate to those skills. The first is a repetition 
, exercise that illustrates the.importance of listening (see Example 2-). The 
second exercise concentrates upon the importance of getting facts or in- 
quiry (see Example 4). The third exercise is a roleplay whereby student^ 
must act in the role of an administrator faced with discipline problems 
(see Example S). 

STEP C — coordinator will summarize skills and uses of advocacy. 

Maif rials* Chalk board or newsprint and magic markers, exercise sheets 
for "Step B.'^ . ^ 

Timetable: Step A — IS minutes 
Step^ B ' 

exercise 1 — IS minutes 

exercise 2 — 20 minutes 

exercise 3 — 30 minutes . ^ 

Step C . ^ IS minutes 

TOTAL TIME — 1 hour 3S minutes 

MODULE VII— RESOURCES FOR STUDENTS 

Purpose- To acquaint 'students with individuals, agencies, and departments 
both fnside and outside of the school system that can assist them with 
problems. 

Methodology: Students will be divided into small groups (6-8 per group). 
Each group will be ^ven a hyp6thetical problem Wherein the student re- 
quires assistdftte Students will be asked to identify all individuals and 
agencies, inside and outside of thi school, who might ,be able to assist 
the student and how The smalji^g/oups will be re^nsrble for presenting 
4^ \^\r problem and conclusions to the mass workshop when it reconvenes. 
At the mass meeting, students and coordinator wltl discuss any additional 
resources th at migh t assist the student. Each student will be given a master 
resource sheet!"'"'**' 

Materials: Problem sheets, newsprint and markers, resource listing. ^ 
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10 minutes* •* 
20 minutes 
30 minutes 

60 minutes 

. MODULE VHI— USING ADVOCACY IN SCHOOL 

Purpose To give students a practical experience in integrating and utilizing 
their knowledge of structure, law,' polic> and advocac> in a school-related 
situation. 



Timetable: explanation 

small group activity 
small group presentation 

• TOTAL TIME 



Methodology: 

^ STE^ A— Students will be gi\*enlan orientation to the "Problem 
Analysis Sheet" by the coordinator (see Example 6). 

STEP B— Students will divide into small groups (6-8 per group). Each" 
group will be given a detailed h>7X)thetical problem. The group will be 
responsible for preparing the problem for an audience with an atkjiinis- 
' trator Each group must make decisions a^ to strategy, resolving conflicts 
of law, and who will make the presentation to the principal. After students 
have prepared in small groups, the> will make their presentation throu^ 
i role-play with coordinator(s) as if the> were in the administrators 
office After each group presentation, students and coordinators will discuss 
the groups strategies, and what they might have done differently (see 
Example 7). 

Materials. "Problem Analysis Sheets". Hypothetical Sheets, Hmidbooks, 
discipline codes, selected sections of Michigan School Code. 

Timetable: Step A — 15 minutes 

' Step B ' ' ^ 

explanation — 10 minutes 

. small group activity — 60 minutes 
small group presentation — 85 minutes 
summary — 10 minutes 

TOTAL TIME * — 3 hours~ 

EVALUATIVE SESSION "\ 

Purpose. To give .students an opportunity to critique the experience the> 
have had both verbally and through a written evaluation form. Addi- 
tionally, coordinator will administer a short post-test to measure student 
knowledge. 

Methodology: , ' . 

STEP A — coordinator will ^administer post-test to measure student 
understanding of material covered. 
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STEP C — students will coiriplete. written evaluation forms. 
Timetable: Step A— lS-30 minut^ 



Step B — IS minutes 
Step C — IS minutes^ 



TOTAL matimum 1 hour 

ILLUSTRATIVE MATERIALS FOR MODULE EXERCISES 

The following materials are hypothetical situation^ that liave bjen 
utilized in previous workshops. The> arf included prim3fil> for illustrative 
purposes During planning sessions priqr to a workshop, problem areas 
in ^ particular district can be discussed and h>potheticals can be developed 
to highlight those problem areas. 



' EXAMPLE 1 

MOD^E II~SMALL group INSTRUCTIONS 

1) Each group should select a secretary (does not have to be a woman) 
to record the group's answers. 

2) The group should discuss and answer following questions in as 
much detail as possible I 

1) Why are there schools? 

A) Who do they benefit? ^ 

B) \yf6^0 they harm? 

2) What do schools accomplish? " 

A) Who do the accomplishments benefit? 

B) ^Who do the accomplishments harm? * 

3) What are roles? 

In answen^g these questions tr> to think about as man> different parts 
bf society as you can. You might, want to use the following model. 

1) Start by thinking about >our5elves and answer the questions as the> 
relate to you. 

2 X Then think about your family. 

3) Think about ybu*t friends. ^ . . 

4) Think about the people in your school. 

5) Think about people in your towrf?^ 
8)^Xbink about people in your stat^. 

7) Ttink of some yourselves. . 



o • . j. 183 

lie . ' 



EXAMPLE 2a 



MODULE IV— SEARCH AXD SEIZURE AND FREEDOM OF 
PRESS 

brother, who lives in Ann Arbor, has sent her a subscription to a 
radical, underground newspaper. Man> of the recent issues have dealt 
with the problems of high school school students. A has taken these issues 
to school to show her friends, B, who is in A*s English class, placed the 
, paper inside his book and was reading it in class. The teacher walked 
past B, saw the paper and grabbed it. The teacher asked B where he got 
it and B pointed the, finger of blame to A. The teacher glanced through 
the paper then gave it to A and told her ta put it away. 

After class, A is called to the principal's office and asked to produce the 
paper. A says she has put it awa>. The principal asks to see A*s notebook 
and looks through it/ When he doesri*t find the paper, he says, "Let's go 
down and fook in your tocker.'* < 

A accompanies the principal tO her locker but refuses tq open it. WTiere- 
upon ih^ principal prpduces a k?>, op^ns the locker, and takes the paper 
and tefai;s it up. < , ^< . ' . 

I. Did A daan.5^thing wrong? . . V 

2.. Did B do anything wrong? . ' ' ' .J^ 
3. Did the ieacher, do anything Vrong?' 
.4. Did the principal do anything wroifg? 

^HXAMPLE 2b , . 

"^MODULE IV— RECORDS AND COMPULSORY EDyCATION * 

A is a IS-year old freshman at Central High. His parents both work 
the^ay shift at the plant and leave for work at 6.30 a.m. Although they 
get A up before they leave he goes back to bed as soon, as his parents step 
out the door, > ♦ . • . 

A usually gets up about nine-o'clock ^nd wanders to school for a few 
hours, and leaves. The counselor has talked to^ several times about his 
absences, but has never talked to his patents. 

After ^ has missed 20 days of school, the school files a truancy petition 
with the juvenftc court to have A declared a truant. The school sends all 
of A*s recorSs to the court. When A*s hearing comes up, the judge fines 
A*s parents $75.00 'and sends them to jail for 90 da>s. A is taken into*the 
^.custody of the court and placed in a foster home until his parents get ou 
of jail.^ 

1. Dki A, do anything wrong? 

2. Did the school do anything wrong? 

3. Did the jucige do an;^thing wrong? 0 



EXAMPLE 2c 

HODULE IV— SUSPENSION AND POLICE IN SCHOOLS 

Students A and B are in the bathroom during a break at school and 
decide to smoke a cigarette. While they are smoking, a teacher walks in 
and A and B throw their cigarettes into the toilet. The teacher says, "Al- 
righbyou two, go to the office.**^ 

When they get to the office, the teacher tells the principal that A and B 
were 'smoking dope. The principal says, "You both are suspended for the 
rest of the year. I want you to wait here until I get the police." 

When the police get there, they ask A and B where they got the dope 
and they are under arrest unless they tell. A and B say the> dort't have 
the dope. The police say "You're under arrest." A and B are taken to the 
police station and booked for posses5|^n of dope. 

1. Did A and B do anything wriwi^ 

2. Did the principal dq anything wrong? • ^ 

3. Did the police to anything wrong? [ 
4r What should the principal and police have done? 



EXAMPLE 2d , 
MODULE IV^EXPULSION AND CORPORAL PUNISHMENT 

Student A gets in a fight with Student B. A pulls a knife on B. The 
teacher comes along and tells A to give him the knife. A refuses and con- 
tinues to stab at B. The teacher grabs A and tries to pull the knife from A. 
When this fails, the teacher starts punching A in the face and A finally 
drops the knife. A is taken to the office and the principal tells, A that he 
is Suspended and will have to go in front of the board for possible expulsion. 

A Waits at home for three weeks without hearing from the school. Then 
A's parents get a letter saying that the, board held a hearing and expelled 
A forever from the Pontiac Schools. ' , 

1. Did A do anything wrong? 

2. Did the teacher do anything wrong? 

. 3. Did the SchooLBoard do anything wrongB 

4. Did the principal do a?^ything- wrong ?(*^ . , * 

^ ' EXAMPLE 2e. < . » 

MOI)*ULE IV— FREEDOM OF PRESS " • 

A, B and C have written a letter about how badl> the principal runs 
the high sfhool. They make 2000 copies and decide tO pass them out at' 
school. - . " ■ ■ ' 



They take the letter to the principal to get his permission to pass them 
out at school. The principal sa>s it's alri^^ht (or them to pass out the letter 
as long as they dori*t pass it out in front Of any.doors. 

A, B and C go out in the hall and stact to pass the letter ou^.ip front 
of the door and in classes. 

D really likes the principal. He sees the letter and tell^ A, B, and G to 
. stop handing thetn out. They refuse! So D asks to help pass out the letters. 
A, B and C agree to give D a stack of letters. D takes the letters and 
throws them on the floor. The principal sees the ^ettm on the floor] and 
^e^lls'A, B.and C that they can't pass out any more letters. 

• *I. Did A, B and C do anyhing wron^? ^ 

2, Did the principal have the right to stop a/b and C? ^ 

3. *\Vhat should the principal have done? 



EXAMPLE 2f • . 

MODULE IV^CLUBS, EXTRA CURRICULAR ACTIVITIES 

♦ A group of black students decide that the> ^-ant to form a black student 
union in, their school. So, they a^k the princ^al if they can* have it and 
meet as a school organization. * /v ' ' 

, The principal says they can have it as long as they 1^ students of any 
color join. The black students ;yant an all black club, so they don't get 
approval of the school and they start meeting at each other's houses after 
school. The principal finds out and suspends the students. ** • 

1 Were the studenu wrong in forming the club against the principaVs 
advice? 

2 Was (feeforincipai wrong in not albwing the students to form the club? 
3. Was it le^fi^ior the principal to suspend the students? 

EXAMPLE 3 

MODULE VI-~s'mALL GROUP EXERCISE #1 
Topics . 

1. Students should be able to smoke in School. 
• . 2. No one should have to go to school. 

3. The school should be run by the students. 

4. The stucfcnt council should be disbanded because they don*t do 
anything. 

5. Studenfe-^ould be able to go out for lunch. 

6. Girls should be allowed to play any varsity sport^ 

7. Boys should be required to take home economics^^ 
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8. There should be school all year long. 

9. There should not be any required classes. * 

10. Teachers should not give grides. * 

11. The school should not suspend anyone. 

EXAMPLE 4a 

Module Vl—E^rcise #2^Fact Sheet 

The other da> I went into the bathroom. Wlien I got inside, there were 
a group of people smoking. I knew several of the people, so I stopped and 
started talking to them. Well, as we were talki,|ig, in came this teacher. 
The teacher saw the smoke coming from the area we were in atid said, 
"Alright, everyone down to the assistant principal's' office.''. 

So, I said to the teacher, "What did I, do?" ' . 

The teachgr got angry then and starts screaming, "Get down to the 
office — get to the office now." 

,So we all marched down to the office. When we got to the office the 
teacher told us to wait in the outer office. The teacher and the assistant 
principal talked for awhile. Then the assistant prir\cipal called us all into 
the office and kicked us out of school for smoking. * 

Additional Facts 

A— Who? 

, I) How many other students were involved? 

Six (6). V. 

^) Whb were the other students? . > 

, Students #1-6. ^ , ' 
'. . 3) WhoVas the t€^cher? 

Mr. or M!tt3. Jones. 
4) Who was the assistant p^cipali^ 

Mr. Smith. / ' 
5) ,Were there others students in the bathroom? 

Yes, about 20.*^ 

B— What? ' , ' / 

1) What ^as being smoked, marijuana or cigarettes? * * 

Cigare^. " / . ■ 
2) Did yOT smoke any? * ; ! ' 

No. 



V. 



3) Did anyone haVe a cigarette when the teachef Icame in? 
Yes, two people. . ^ ' 

. ... 4) What did they do with the, cigarettes? 

Put them 6ut on the floor. ^ , 

. . .* S) Did tlTe teacher pick them up? 

' I^on't know. ' . ' 
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P— When? • , 7^ . ^ • , 

1) What date did this happen? * • 

January 22, 1973. . * ^ .'^ ; ^ 
2) \\Tiat tirile of day did this happen? • ^ ' 

• Around 10;00 a.m. ^ * * ^ 
* 3) Were .you supposed to be in daSs? 

No, it was between classes. * ' • 

: 4) How long were you suspended for? 

The rest of the semester. 

' D — Miscellaneous , ' • ! • 

1) Did you receive a letter fi;om the school? 

yes.^ . • " . ' ' 

2 ) What was the reason for given for your suspensroii? 

Smoking marijuana. , ^ 

. . . . 5 . . . 3 ) Have you ever Seen suspendejj before? 
' Yes, once for skipping. * ^ 

... 4) How do your parents feel about the suspension? 

They want me back in school. 
... S) Were the police contacted-? * ' . / 

No. . ^ * " 

... 6) Dijl the assistant principal listen, to your side of the story 

* before he suspended you? * - • « 
. No. 



EXAMPLE 4ft . 

ModuU VI— Exercise ^Z-Faci Sheet B 

John Snfiith and I got in a fight the other day. The teacher was out of 
the room when the fight started. Just when the ^eacher walked J^a^ into 
the room, I blasted John in the mouth, The teacher ^t us both down 
to the assistant prindpaFs offiqc and he kicked us out of schdbl. 



A— Who?. 




. 1) WltSt is the teacher's name? 

Mf. Johnson. ^ ♦ * ^ 

,2) Which assistant prindpal kicked you out? 

' Mr. Bay. , ^\ ^ * * 

. 3) Were there other students in the room when the fight started? 

Yes^ three others. 
^ 4) Who threw the first punph? 
' * He did. . - " 



B^What?' ^ . - . •. 

1) What started -the fight? 

John' gave 1?ie a bite of his hat dog and I took a big bite and 
he got mad. ' * . 

3) Did you try to prevent the fight?* • ^ ' 

Yes, r said, "Come on man, let's not fight." Then he hit me 
again; . ^ 

' 3) Did the teacher ask what happened? 

No. ; ^ 

C— When? 

. 1) What day di(d this happen? ^ ♦ 

January 22, 1973. 
2) What time did this happen? 

Between first and second hours. 
3) How long were you suspended for? 

Five days. 

Dr-Miscellaneous 

1) Did you receive a letter from the school? 

Yes. 

• • •* 2) What reason was given for youir suspension? 

Fighting. 

3) Have you ever been suspended? ^ 

No. 

• - 4) Did the assistant principal try to talk to you before ht sus« 

pended you? ^ ' < 

No. ' * , 

EXAMPLE 5a 

Module VI — Exercise #3-Admimstrator Role 

Mr, Jones 

You are 30 years old. You have a wife and four children. You Ve just 
moved tct Sagin^v^ and you're buying a new home and a car. You gu to 
sdiool at night to work on your Ph.D. in education. Someday, after you've 
finished your Ph.D., you would like to become a school superintendent in 
a city of this size. Ifhe principal at this school before >ou was fired because 
he couldn't control the students. You \yere hir^l because >ou didn't have 
much trouble at your previous ^chool. 

Since you took ever in September, the school has been pretty quiet., 
f^fely, there have been large groups of students }ianging around in the 
halls disturbing classes. Several teachers have conjplained anjj someone 
has told the newspaper that you can't control th^e students either. 

In your first meeting with students you found out that- the reason they 
aren't going to class is that the teachers don't care about the students learn- * 



irfg, they just wdnt them to keep quiei. You really sympathize with the 
students because you know that many of your teachers are incompetent. 
But the public pressure is on you to get the students back in class quietly. 

During your discussion with the student leader you should agree that 
the situation is horrible but tell him/fier that you refuse to discuss it 
with him, her until the students go back to class. Under no circumstances 
are you to give in, 

EXAMPLE 5b 

Module Vi — Exercise # 3-Student Leader 

fohn Doe 

Vou are a senior at the high school. You would like' to attend The 
tJiifversity of Michigan after' >ou graduate. You Ve always been actiVe in 
school jaff airs. It's about time for the pri;icipal to send in recommendations 
to the university. A bad recommendation might mean the di'fference^etweeh 
get6ng accepted or rejected. * ■ \ \ 

For the last few weeks thiitgs have been pretty tense at the school^ The 
teachers have been unbearable. Th? ^udepts have reacted by not gojng 
to classes and hanging around in'the Jills'. » • 

Last night the student body held a m^ss hiceting to discuss the situation 

in the school. They developed a list of demands which include: - 

' •» * 

^ . < 

1. More free time during the scljool day. ' . 

2. Studfent evaluation of teachers. ^ * • • * ' , 

3. Removal of incopipetent leachers. 

' 4. ^ student-controlled teacher selection committee. 
5. An end to suspensions because ^f tardiness or absences. 
: • i 

. Also, atHhe meeting last night you were selected^ a one-person com- ^ 
mittpe to present the demands to the priticipal. You were also told that 
the demands we>e non -negotiable and, if not accepted by 3.00 p.p. XxA^y^ 
the students wguld leave the school immediately and boycott it until such 
time a$ their demands were. met. ^ 

During your discussion .with the principal you cannot negotiate the 
demands. You must convince him to accept them immediately. 



EXAMPLE 6 

l/J)efine the problem 
' A. What happened ? * 
'/ B. Whjj is involved? 

1! Who is contplaini;ig? 
% 2. Who is the complaint against? 
3. Who are witnesses? 
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C. What rule, if any, has been vilolated? i 

D. Is the rule involved in conflict with the law? 

E. Is additional infbrmation necessary? 

IL Define the objectives 

A. What are possible objectives? 

B. Whal does the student desire? 

C. What does the parent desire? * 

' D. "What does the student advocate suggest? * ' . • ^ 

E. What is the decision on objectives? 

F. * Will you compromise? 

gi in. Prepare your case - ^ 

' A. How -will you present the facts? 

1. Are the facts in your favor? 

2. Are there conflicting facts? 

3. Can conflict in facts be explained? 

B. Are there extenuating circumstances that account for problems? 

C. Is there legal authority (board policy, statutes or cases) on ymv 
side? 

IV. Design a strategy 

A. Do school rules provide a procedure for solving problems? 

1. (lievance procedure. 

2. ^hool board policy. ' • * 

3. Other. 

B. Within schooPs procedure or with your own design, who are the 
important people thai will be involved in solving the problem? 

C. What person (s) has the power to make the ultimate decision? 

D. Who (i.e., parent, student, student advocate) will make contacts 
with decision makers? 

E. Which faculty mefnbers might help? 
^ F. Conferences or hearings? 

. V. Execute/// ^ . 

A. 'Have all necessary persons been contacted? ' . * 

B. Have all pertinent facts been presented? 

"VI. Evaluate/// 

A. Were objectives reached? * 

B. Wha^as instrumental (i.e., ^teacher,'administrator) in decision? 
. * Q. What should have been done but was not? ' - • ' 

-D. Isnhere an appeal? ^ . " 
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EXAMPLE 7a 



"-MODULE VIII 



Ann had been having problems with teacher A for the entire semester. 
The teacher has dontii;iually singled Ann out for laughing or talking when ' 
the entire class is doing the same thing. Last week Ann decided that she 
wasn't going to take it an>more and asked the teacher he was pitl^ng 
on her when the whole class was talking. 

The teacher replied, "Shut up and don't talk back." An argument fol- 
lowed in \vhich both Ann and teacher used profanity. Wlien the teacher 
dered Ann out of his class she refused and the Assistant Principal had 
to be palled in. 

WTien the Assistant Principal got Ann down to the office he told her 
to go home and called the Superintendent. He explained to the Super- 
intendent what had happened and recommended that Ann be suspended 
from school.' The Superintendent agreed and Ann was sent home. 

As soon as ^njl got home, she explained the situation to her parents. 
Her mother immediatel>^called the Superintendent and requested a Board 
heajring. 

On the day of the hearing, Ann, her parents and their attorney showed 
up at the Board office. The attorne> was told it was a closed hearing and 
she couldn't come in. 

Inside the room, the principal told what had happened and said Ann 
should be expelled. When Ann's father said (hat he would like, to hear 
.\nn s side, the President of the board said that the^ had enough evidence. 

The board members went out for a fe\y minutes and "returned to say 
Ann was expelled for the rest of the year. 

s 

EXAMPLE 7b v ' , 

DRESS CODE 

John and Bill have been part of a local rock grbup for two years. This 
past summer the> decided that the> needed a more^ up-to-date ima^e for 
the group. So, all the members decided to change their hair ^nd clothing 
styles. 

John, who is white, decided to let his hair grow long. Bill, who is black, 
decided to have Hii hair braided in the popular cornrow style. The entire 
group also agreed to get clothing that was expressive of their music, life 
style, and 'political beliefs. The> purchased low rise hip huggers, high 
heel boots and sjlk shirts that opened to mid-chest to expose their hairy 
chests. , ' 

When school starfed in the fall, most of the students were amazed and 
curious at the^new Bill and John and the> were the talk of the school. 

As soon as the principal got word that there wasia ''new John & Bill," 
he called them to his office and demanded^ that thej leave school and not 
return until they had on the proper clothing and h^ir style. Also, he told 
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Bill not to wear his sunglasses in the school anymore. Bill's glasses are 
the new type which turn to sunglasses automatically when hit by enough 
light. 



EXAMPLE 7c ^ 

FREE PRESS , ^ 

Jitn^and Joe had worked for two years on the school newspaper. Doping 
-ithe summer i)efore their senior year they attended a workshop on high 
'^'^ school journalism. While conversing with other students they realized how 
much censorship was imposed on them by the advisor. 

When they returned to school in the fall, they confronted the advisor 
and told him that, they refused to' let him censor their articles. He told ^ 
them it was school policy and they had to abide by it. 

Jane and Joe had already decided that they wouldr^'t be censored, so, 
after a lot ofthough^ agreed to withdraw from the Newspaper staff 
andpublishlHeir o>di ne • ; • 

^l^r the next^f^v weeks they both spent all their spare time writing and 
putting together their /newspaper. They even convinced three of their 
* friends.t<Jquit the school paper and join^them. 

St week Jane, Joe and company distributed their newsi)aper. They 
1 i{ Changing Times, Changing Times ,was an automatic success 
with students. But the taculty was particularly upset about Changing 
Times becjijise^^it contained cartoons showing, faculty members in comic 
poses For instance, the principal was pictured ^ratching his butt and 
picking hil nose simultaneously. The caption beneath the jjicture read: 
"Our principal searching ihto the matter."- Along with the cartoon ^waij 
an article detailing the principal's inconsistencies in disciplining students. 
Similar articles and cartoons were presented describing other faculty 
n^embers. ^ 

The students felt that Changing- f^fwcTwas hilarious! Everyone wanted 
to know who wrote it. Tht paper was unsigned. 

When the principal saw CMrding Times he went crazy. He call^ all 
the hall walkers in and told th^m to find out \vho wrote it. AftgjL-sevwa] — - 
hours, the hall walkers c^ifie up with the i^es of ^JanTand^JoeT The 
principal called them jpto his office and su^pend^cfthem from school. He 
aljso ordered all faculty to collect any copies of Changing Times that they 
could find. ^ , 



N 



A REVIEW OF THE MICHIGAN ^DEPARTMENT 
OF EDUCATION'S DRAFT PUBLICATION: 

* A GUIDE TO STUDENTS RICHTS AND 
RESPONSlilJLITIES IN MICHIGAN 



David Lowman ? 

Mr Lowman i& an Education Consultant ^ith the Michigan Department of Educa- 
tion, Lansing, Michigan. 



It is indeed gratifying for me, both personallj and professionally, to 
be here today and to be participating in this conference on students* 
rights and responsibilities. 

It is, I am sur^, coincidental that my arrival in Michigan three years 
ago to work for the Michigan Department of Education marked the . 
essential beginnings of the Department s efforts in this broad area of school 
con^grn^o be sure, the State Board of Education and the Department, 
prior to 1971, had made some initial, f(Jrmative responses to the requests 
and complaints of the Michigan sch6ol community, but by and large those 
responses were uninformed, careless, ineffectual and of low priority in 
Lansing. Students' rights was an area of only emerging interest. The few 
cases reported either from local school districts or the courts were, I be- 
lieve, generally viewed with bemusement and wonder rather than with 
geniune cpncem for the administration of justice within our schools. Com 
plaints telephoned or written to the Department were apt in those days 
to be shunted almost anyivhere within our large agency with the result that 
the {^oblems and issues represented by those complaints were handled in 
a variety of ways, or not at' all depending on who received the call and 
how angry and persistent the caller was. 

. As late as early 1971, one can only guess at the existence and profusion 
of organized, written codes of student conduct the rules and regulations 
enacted by local boards of education and their administrators governing 
.the behavior of students. It will always be jny suspicion, not substantiated 
by any verifiable data, that fully half of Michigan's 600 school districts 
had no comprehensive written rAiles and regulations, no procedural due 
process safeguards, no code of student conduct in early 1971. ''My estimate 
of 50'/( may be conservative. ^ 
Today, scarcely three years later, that has changed. While there are a 

NOTE A cop) of A Guide to Students* Rights and ResponstbtUties tn ^fich^'^an, 
as referred to by Mr Lowman, appears in the Appendix 
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•few exceptions, local Michigan school disricU have at leabt responded to 
the times by reducing to writing some of the uniform rules and regulations 
affecting and controlling the behavior of students. These local , attempts' 
to provide a measure of district-wide consistency are in man> cases long 
overdue and, I belie^Je, onl> one step in the right general direction How- 
ever, in fairness to local school districts and those officials 'charged^ with 
administering student justice, it must be said that the leadership and 
guidance provided by the state in this area, has not Always been what It 
might have been. Allow me to give you an illustration. 

In December of 1970, as a partial response to a spate of disruptive in- 
cidents occurring in some ^lichigan schools, the State Board of Education 
adopted a resolution that required each local school district in the ^taie 
to adopt and enact a. written code of student conduct. Further, the Board's 
resolution indicated that thes^ locally adopted codes of conduct should 
conceril^ themselves in part with the provision of procedural due process 
safeguards. These local codes wer^ to be adopted by April I, 1971. The 
point of this historical illustration is this, while requiring local school 
districts to enact codes of conduct, the State Board of Education provided 
no instruction as to how the>/were to be done, what they should specify, 
or what points they^^vere to Ippropriately address. In addition, while the 
State Board * resolution oallea for the provision of procedural due process 
safeguards, at no time dieHlie Board define for local school officials what 
it considered due process to be, how much was necessary, or how it was 
\o be provided. ' 

Well, that was three years ago. Toda> , after much controversy and with 
' niuch attention b> the State Board of Education and other concerned 
organizations we are, I believe, onl> several weeks awa> from publication 
of^a document entitled, "A Recommended Guide to Students' Rights and 
Responsibilities in Michigan." The draft document before me now is 
marked "Revision #8," but, in fact, it represents more nearly the twenty - 
fifth revision since the paper was originally drafted late in the -summer of 
1973. The paper has beefl reviewed by a number of educational organi- 
zations including the Michigan Education Association, the Michigan 
Federation of Teachers, the Michigan Association, of School Atiministrators, 
the Michigan Association of School Boards, the Michigan Association of 
Spconddry Schoof Principals, the now defunct Ad Hoc Commission of Dis- 
order and Disruption In Michigan Secondary Schools and the Council on 
Elementary and Secondary Education. Finally, the; paper has been reviewed 
by the Michigan Attorney General's office and reviewed and adopted by 
the State Board of Education itscU. For reasons unclear to me, the paper 
has also been revised eight times since the Board's formal adoption of 
the paper last November. In any event, I suspect that by the time school 
begins next fall, the Guide will be a reality and I hope it will help students, 
their parents a,nd school officials. 

Let me spend now several minutes telling you about the Guide to 
Students* Rights and Responsibilities. 
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In the first place, ihk document intend^ to provide a source of informa- 
tion regarding what appear tu be the muit pressing concerns of students, 
parents and school officials in the general area of students' rights. The 
information pro\ided/fs largel> of a legal nature, that is, it attempts to 
present the law as ^ exists in the Michigan School Laws, decisions of 
Michigan and federal courts, and opinions of the Michigan Attorne> 
General. Because of/the rapidl> changing nature of school law, modified 
and expanded as it is so often b> the courts there is absolutel> no reason 
to believe the docupient will remain viable for ver> long without rather 
substantial revision/ In fact, because the Michigan Supreme Court's recent 
vacating of th^r oarliec decision in the case of MtUiken v.^Green, con- 
siderable (and, in m> opinion, crippling) revision of the guide was necessar> 
dealing with the (institutional right to an education and ^bsequent due 
process provision^/ 1 suspect that rapidl> changing case Jaw will therefore 
require the contirJual and regular revision of this paper if it is to have an> 
worth at all. / ► 

Secondl>, the r'Guide" attempts, in most cases, to avoid telling local 
'.school districts \that thev should or should not do. It was m> feeling that 
a guide that would trul> help students would albo avoid flailing local school 
officials what ta do or what not to do. I thought, and time ma> prove 
me wrdng, thati to openl> adopt an advocac> position for an> one side, 
that is, bchool Officials on the one hand, students on the other, would be 
to quash an> Substantive efforts to help schools and students b> our 
agenc> for the /near future. Til explaih that remark a littld later. I thought 
that schools a/id students would be best served b> an honest, competent. 
If the law, the inference, of course, being that school officials, 
fling citizens, being concerned with the smooth, orderly and 
of their schools, and being desirous of safeguarding each of 
tiey serve, even i,oung ones, with their proper legal rights, 
[themselves, "Oh, oh. This publication of the Stat^ Board of 
i>s that that court and this Attorney General's opinion have 
decided thai this administrative practice wc ve been implementing ^ince 
1968 is wrong. In that case, we'd better change our ways." Well, you can 
see^that m>i assumption is that if school officials and students both know 
that a given practice is apt to be held legal in a court and^that one is 
just as apt/to be held illegal, that schools might become more law-abiding 
and le6s didruptive, and then we wduld all really concentrate on the gen^iine 
business of! schools. Those of us who are interested in the concept of educa 
tional accountability might see this approach as one designed to make 
schools mire accountable for their actions and inactions in the area of 
student rirhts. 

Xext,-Unis publiction deals with eleven different substantive areas of 
concern regarding students' rights and responsibilities. Those areas are. 
student .Jnoking^ school records, student publications, other first amend 
ment rights, dress and grooming, marriage and pregnancy, corporal punish- 
ment, seirch and seizure, [H)lice in the schotijrf the withholding of grades. 
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credits and transcripts, fraternities, and the^ 18-year old age of majority. 
Mn each of these eleven areas current law, practice and suggested procedures 
are presented. 

Given the political tealities of education ii) Michigan in 197,4, I believe 
an advocacy role for the Michigan State Department of Education and 
its staff is m feasible^ I believe that the mere existence of this documeni, 
written largely from a factual, non-advocate point of view will do fs 
much or more for the furtherance of students' rights as anything before 
done in the state. At least I hope that is so. 
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L U.S. Constitution Federal Statute Excerpts ' ^ 

A. C<)NSTITUTIONAI. PROVISIONS 

sit h* 

I. Freedom of Speech or Press f ' 

Congress shall mafee.no law respecting an establishment of religion, or 
prohibiting the free exercise thereof, or abridging the freedom of sp)eech, 
or of the iwss, or (he right to the people peaceably' to assemble, and to 
petition the^overn^iient for a rtdress of grievances. 

f ' ^ (U,S. Constitution, First Amendment) 



•2. Equal Educational Opportunities ^ 

All persons bom ut naturalized in the United States, and subject to the 
jurisdiction thereof^ are citizens of the United States and of the State 
wherein they reside^ No State sh^ll make or enforce any law which sliall 
abridge the privileges or Immunities of citizens of the United .States, nor 
shall any State deprive any person of life, liberty, or property, without 
due process of law, |)or deny to any person within its jurisdiction the equal 
' protection of the laWs. 

(l)^. Constitution, Fourteenth Amendment, section 1) 
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B, STATUTORY PROVISIONS • * 

1. Non-Discrimination in Federally Assisted Progra?ns (42USCA2000d) 
" No person in the United States shall, on the ground of race> color, ox 
national origin, be excluded from participation in, be denied the benefits- 
of, or be subjected to discrimination under an> program rcceivmg Federal 
financial assistance. * , 

2 Prohibition Against Sex Discrimination in Education (20USCA1681) . 
No person in the United States shall, on the basis of sex. be excluded ' 

from participation in, be denied the benefits of, or be subjected to dis- 
crimination under any program receiving Federal fioatjcial assistance. 
\ 

3 Protection of the Rights of Privacy of Parents and Students (20USCA 

) (Education^ Amendments of 1974) 
Sec '438. (a) (1) (A) No funds shall be made available .under any 
^ applicable program to any educational agenc> or institution which has a 
policy of denying, or which effectivel> prevents, the parents of students 
who are or have been in attendance at a school of such ajjency or at such 
institution, as the case ma> be, the right to inspect and teview the education 
records of their children. If an> material or 'document in the education 
record of a student includes information on more than one student, the. 
parenb or one of such students 5hall have the right to insoect and review 
only such part of such material yOr document as r?lates^ to such student or 
to be informed of the speci6c iti formation contained in such part of such 
material Each, educational ag^cy or institution shall establish appropriate 
procedures for the granting of a request b> parents for access to the educa- ' 
tion fecord of theif children within a reasonable period of time, but in 
no case more than forty-five days after the request has been mad^. 

(B) The first sentence of subparagraph A) shall not operate to make 
available to students in institutions ot postsecondar> eaucation,the follow- 
inf? materials: i 

^ (i) financial records oi the parents pi the student or .any information • 
contained therein; • 

(ii) confidential letters and statements of recommendallon, which were 
placed m the' education records prior to January If 1975, if sbch letters 
or statements are rfot usc^ for pUFpo.ses^ other than those for which they 

. " were specifically intended; * ' 

(iii) if the student has signed a waiver of the student*s right of access " V 
'^under this sub&pction in accordance with subparagraph (C), confidential 

recommendations — ' * ' . 

(T) respecting admission to any educational agency or institution, 
^ (tl) respecting an application for employment, and 

(III) respecting the receipt of an honor or honorary recognition. 

(C) A student or a person applying for admis,sion ma> waive his right 
of access to confidential statements described in clause (iii) of subpara- 
graph (B), except that such waiver shall apply to recommendations only 
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it (i) the student is, upon request, notified of the names of all persons 
making confidential recommenJations and (ii) ^such recommendations ai^e 
used solel> for the purpose for which the> were specificall> .intended. Such 
waivers m^> not be recurred [sic] as a condition for admission to, receipt 
of financial aid from, or receipt of anv other services or benefits from such 
agency or institution. ^ V ' 

(2) No funds shall be. made available under an> applicable progr'am to 
an> educational agenc> or institution unless the parents of students who . 
are or have been in attendance at a school of such agency or at such in-, 
stitution are provided an opportunity for a hearing by such agency or 
institution, in accordance with regulations of the Secretary , to challenge , 
the content of such student's education records, in order to insure that the 
records are not inaccurate, misleading, or otherwise in violation of the 
privacy or other rights of student^, and to provide an opportunity lor the 
correction or deletion of any such inaccurate, misleading, or otherwise in- 
appropriate data contained therein and to insert into such records a vvritten * 
explanation of the parents respecting th^ content of such records. 

(3) For the purposes of this section the term ^'educational agency or 
institution" means any public, or private agency or institution which is the 
recipient of funds under.any applicable program. 

(4) (A) For ^he purposes of this^ section,. the term '^education records" 
means, except a^s may be provided ptherwise in subparagraph (B), those ^ 
records, files, documents, and other materials which — 

(i) contain ihformation directly related to a student; and 

(ii) are maintained by an educational agency or institution, or |by'a 
person acting for such agency or insti^ution. 
j (B) 'Vhe term "educational records" does not include— 
I (1) records of institutional, supervisory, and administrative persdnnel 
and educational personnel ancillary thereto which are in the sole possession 
jf the m^ker thereof and which are not accessible or revealed to any other 
person except a substitute; 

Jii) if the per^nnel of a law enforcement unit do not have access to 
education r;ecora under subsection (b) (I), the records and documents of 
such law enforiemen^t unit which (I) are kept apart from records described 
in subparagraph (A), (II) are maintained solely for law enforcement pur 
poses, and (III) are not made available to persons other than law enforce 
ment officials of the samc;'}unisdiction;. ^ * 

(iii) in the cai>e of persons who are employed by an educational agency 
or institution but who are not in attendance at such agency or institution, 
records made and maintained in the normal cour>e of business which relate 
exclusively to such person in that person's capacity as an employee and 
are not available for use for any other purpose; or 

(iv) reccyds on a student who is 18 years of age or older, t)r is attending 
^n institution of pobtsecondary education, which are created, or maintained 
by a physician, psychiatrist, psychologist, or Other recognized professional 

.or para*professional capacity, or assisting in that capacity, and which are 
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created, maintained, or tised only in connectiun \vith the provision of tffeat- 
ment to the student, and are not available :to anyone othec than persons 
Voviding such treatment; provided, howeVer, that such records can be 
pe<;§onally reviewed by a physician or other appropriate profession^ of 
the fitudent's choree. 

(5) (A) For the purposes of this section the term ''directory informa- 
tion" relating to a student includes th^ following, the student:s name, 
address, telephone listing, date and place of birth, majoR field of study, 
participation in officially recognized activities and sp(^ts, weight and 
height of members of athletic^eams, dates of attendance, degrees and 
awards received, and the mpst recent previous educational agency or in- 
stimtion attended^y the student. 

(B) Any educational agency or institution making public directory in- 
formation shall give, public notice of the categories of information which 
it has designated as such information with respect to each student attending 
the institution or agency and shall allow a reasonable period of time after 
such nptice has been givien for a parent to inform the institution or agency 
that any or all of the information designated should not be released without 
the parentis prior consenty 

(6) For the purposes ^ this section, the term "student" includes any 
person with respect to wHpm an educational agency or institution main- 
tains education records oA personally identifiable information, but does 
not include a person who Ras not been in attendance at such agency or 
institution. ^ \ 

(b) ( 1 ) Xo funds shall bamade available under any applicable program 
to anj educational agency ur\ins!itution which has a policy gr practice of 
perAiittitig the release of edikational records (or personally identifiable 
information contained therein Vther than diipectory information, as defined 
in paragraph (5) of subsectionUa) ) of students without the written con- 
sent of their parents to any indlWdual, agency, or organization, other than 
to the following — \ 

(A) other school officials, including teachers within the educational 
institution or local educatiooal a^ncy who have been determined by such 
agency or institution to have legitimate educational interests, 

(B) officials of other schools oV school systems in which' the student 
seeks or, intends to enroll, upon Andition that the student's parents be 
notified of the transfer, receive a ckpy of the record if desired, and have 
art , opportunity for a hearing* to challenge the content of the record, 

(C) \authorized representatives of\{i) the Comptroller General of the 
United Sl^es, (ii) the Secretary, (iiiian adininistrative head of an educa 
tion igene^ fas defined in section 408 Ic) of this Act), or (iv) State educa- 
tional authorities, under the conditions set forth in paragraph* (3) of this 
subsection j and \ 

(D) In connection with a student's applications for, or receipt of, finan- 
cial aid ; ' \ 

(E) State and local officials or authorities to which such information 
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is specifically required to be reported or dibclosed pursuant to State statute 
'• '^ppted prior to November 19, 1974; 

(F) organizations conducting studies for, or on behalf of, educational 
agencies or institutions for the purpose of developing, validating, or ad- 
ministering predictive tests, administering student aid programs, and im- 
proving instruction, if such studies are conducted in sucR a manner as will 
not permit the personal identj*fication of stxidents and their parents by 
persons other than representative^ of such organizations and such informa- 
tion will be destro>ed when no longer needed for the purpose for which it 
is conducted; 

(G) accrediting organizations in order to carry out their accrediting 
functions; i 

\ (H) parents of a dependent student of such parents, as defined in 
' section 152.of th^ Internal Revenue Code of 19S4; and 

(1) subject to regulations of the Secretary in connection with an emer- 
genc>, appropriate persons if the knowledge of such information is neces- 
sary to pro(ect the health or safety of the student or other persons. 

(2) Xo funds shall be made available under an> applicable program to 
all) education agenc> or institution which has a policy or practice of re- 
leasing, or providing access to, an> personally identifiable information in 
education records other than directory information, or as is permitted under 

* paragraph ( 1 ) ol this subsection unless — 

(A) there is written c^sent from the studentjs parents specifying records 
to be released, the.reasons for such release, and.^o whom, .and with a copy 
of the records to be released to the student's parents arid the student if 
desired by the parents, or ^ 

(B) such information is furbished in compliance with judicial order, 
or pursuant to any lawfully issued subpoena, upon condition that parents 
and the students arc notified of all such orders'^or subpoenas in advance 
of the compliance therewith by the educational institution oi^ agency. 

(3) XothinfJ contained in this section shall precli|de authorized repre- 
sentatives of (A) the Comptroller General of the United States, (B) the 
Secretary, (C) an administrative head of an eduction agency or (D) State 
educational authorities from having access to .student or bther records 
which may be, necessary in connection with the audit and evaluation of 
Federally supportetl education programs, or in connection with the enforce- 
ment of the Federal legal requirements which relate to such program^. 
Pravfdtdy That except when collection of personally identifiable information 
is specifically authorized by Federal law, any data collected by such officials 
shall be protected in a manner which wiU not permit the personal identifica^ 
tion of students and their parents by other than those officials, and such 
personally identifiable data shall be destroyed when no longer needed for 
suclvatijlit, evaluation, and enforcement of Federal legal requirements. 

(4) (A) Each educational agency or institution shall maintain a record, 
kept with the education r«.ords of eacfi student, which will indicate all 
individuals (other .than tho^ specified in paragraph (1) (A) of this sub 
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section K agencies, or organizations, which have requested or obtained access 
to a student's education records maintained by such educational agency 
or institution, and which will indicate specifically the legitimate interest 
that each such person, agency, or organization has in obtaining this in- 
formation. Such record of access shall be available only to parents, to the 
school official and his assistants who are responsible for the custody of such 
records, and to persons or*organization<; anthnri/ed in^ and under the 
conditions of, clashes (A) and (C) of paragraph ( 1 ) as a means of auditing 
the operation of the system. 

(B) With respect to this subsection, personal information shall only 
be transfeia'ed to a third party on the condition that such party will not 
permit any other party to have access to such information without the 
written consent of the parents of the student. 

(c) The Secretary shall adopt appropriate regulations to protect the 
rights of privacy of students and their families in connection with any 
surveys or data-gatheriRg activities conducted, assisted, or authorized by 
the Secretary or an administrative head of an education agency. Regulations 
established under this subsection shall include provisions controlling the 
use, dissemination, and protection of such data. No survey or data-gather- 
ing activities shall be conducted by the Secretary, or an administrative 
head of an education agency under an applicable program, unless such 
activities are authorized by law. 

(d) For the purposes of this section, whenever a student has attained 
eighteen years, of age, or is attending an institution of postsecondary 
education the permission or consent required of apd the rights accorded 
to the parents of the stucftnt shall thereafter only be required of and ac- 
corded t,o ttie student. 

(e) .No funds shall be^made available under any applicable program 
to any educational ajjency or institution unless such agency or institution' 
informs the parents of students, or the students, if they are eighteen years ^ 
of age or older, or are attending an institution or postsecondary education 
of the rights accorded them by this section. 

^ (f) The Secretary, or an administrative head of an education agency, 
shall take appropriate actions to enforce provisions of this/»<5ction and to. 
de^Kwith violations of this section, according to th\ provisionsbf this Act, 
except that action to terminate assistance may be taken only if the Secre- 
tary finds there has been a failure to comply with the provisions of this 
section, and he has determined that compliance cannot be secured by 
voluntary means. 

(g) The Secretary shallestablish or designate an office and review board 
within the Department of "Health, Education, and Welfare for the purpose 
of investigating, processing, reviewing, and adjudicating violations of the 
provisions of this' section and complaints which may. be filed concerning 
alleged violations of this section, ^gxcept for thelconduct of hearings, none 
of the functions. of the Secretary under this section shall be carried out 
in ai?y of the regional offices of such Department.) • I 
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A. CONSTtTUTION TH^ STATE OF MICHIGAN* 
OF 1963 /- - , . 

1. Equal Protection; Discrimination (Article 1, Sec. 2) 

No person^ shall be denied the equal protection of the laws, nor shall 
any person be denied the enjoyment of Ijis civil or politifcal rights or be 
discriminated against in the exercise thereof because of race, religion, color 
or national origin. . ^ 

2. Freedom of Speech (md Press (Article 1, Sec. 5) . * 

Every person may freely speak, write, express and publish his views 
on all subjfects, being responsible foV the abuse of such right, and no law 
shall be enacted to restrain or abridge the libert> of speech or of the press 

3. Encouragement offEducation (Articte 8, Sec.'l) ^ 

Religion, moralit> and knowledge being necessar> to good government 
and the liappiness of mankind, schools and the means of education shall 
ever be encouraged. * > * . * 

>-< • ♦ 

4. Free Public- Elemen^pry cind Secondary Schools, Dhcriminatio\i 
(Article 8^, Sec.' 2) " . / 

The legislature shall maintain .and support a system of free public 
elementar> and secondary scho()k as defined b> law. Every school district 
shall provide for the education of its pupils without dikrimination as to 
'religion, (^reed, race, color or national origin (aid to private school prohi 
bition). ' - . ^ 

\ B. STATE STATUTORY PROVISIC^JS ' \ 

U Truanf School (U.C LA. ^ \ -v 

. The board may establish, maintain and conduct a parental or truant 
school for the purpose of affording a plate of confinement, discipline, in 
struction and maintenance of children of the city of compulsory school 
age who may be committed thereto by a court of competent jurisdictioft^ 
or admitted thereto on the recommendatioB of such judge with the. consent 
of their parents or guardian. It shall give no religious instructions in sa^d 
school, and no child ^hall be committed or admitted thereto who has ever 
been convicted of any ohense,. punishable b> confinement in an> penal 
institution. ' - / *. 

2. Eligibilify to School Board Office^iM.C.LA. 340.492) 

Any school 'elector in a school district, who is the owper in his own 
right of property which is. assessed for taxes, shall be eligible to election 
.or appointmdht to office in such school district, Provided^ That where a 
husband and wife own prop^rt> jointly, if otherwise qualified, .each shall 
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be^eligible to appointment or election to school office. Provided further, 
That in any ^ool 'district livhich registers its school electors, if less than 
25% of Jhe registered school electors aVe school tax electors, any qualified 
school «lectqr is elegible to be elected as a member of the board of educa- 
tion. (Property ' ownership requirement invalidated as imconstjltutional. 
OPAtty Genl971.No.4723) v 

3. School Elector St Qualifications ^ Repeat Elections on Proposals \ - 
* (M.CXA. 34a.5Ln^-l-^ 

^ A school elector snaB possesk the" qualifications provided fot quahfied 
electors in section 1 of article i of .the constitution an3 statutes enacted 
thereunder. Upon questions involving the increase of this ad valorem tax 
liniitation imposed by section 6 of article 9 of the cojistitufion for. a period 
* of more than 5 yeafs or the issue of bonds, school electors shall possess 
the qualification provided in section 6 of article 2 of the constitution. No 
person shall vote in any school election unless he shall have resided within 
the school district at least 30 days next preceding ^he election. Thd same 
' question or measure involving consolidation of school districts^ annexation 
of entii-e districts, annexation or transfer of a portion of 1 school district 
to another, or bonding of school districts, shall* not be submitted to the 
voters of any school district more often than once in 6 months, unless, the 
board is presented with a petition requesting the board to call another 
election and signed by qualified school electors of the district to the number 
of not ie0 than 50% pf the registered general electors residing in the 
district aS of the date the petition is presented to the board. Atiy city or 
township clerK shall certify to the intermediatejschool district super- 
intendent of schools the number of registered general electors residing in 
a school district when requested by the Intermediate school district super- 
intendent, who shall make the information Available to the board of ^e 
district. 

4. Board ' of Eduction, Meetings Pul^lsc, Records, Temporary Officers 
(M.CXA. 340.561) \ 

All business which the board of any cfistrict is authorized to perform 

shall be done at a public meeting of .the board and no act shall be valid 

unless voted at a meeting of Uie board by a majority vote of the members 

elect of the board and a proper record made of the vot^. A meeting in which 

all members are present, with or without proper notice, shall be considered 

a legal meeting for the transaction of business^ M^tlngs of the board shall 

•bj public meetings and no person shall be excluded therefrom. The board 

may liold executive sessions, but no final action shall be taken at any 

executive session. The mrnutcs of all board meetings must be signed by 

the secretary. In the absence of the secretary in aj^y meeting, the president 

shall appoint a temporary secretary who shall iigrf the minutes of the 

meeting. In the absence of the president, the other mtmbers present shall 

'elect a temporary president. 

• ♦ . 



5. Records Public; Inspection (M.CX A. ,340.562) 

The board of every district shall purchase a record book and si^ch other 
books, blanks and stationery as may be necessar> to keep a. record of the 
proceedings ^of the board, the accounts of the treasurer, and for doing 
the business of the district in an orderl> manner. All records of the board 
shall be public records and subject to inspection under section 750.492 
of the Compiled Laws of 1948. ' * . 

6. Custody and Preservation of Property, Management of Schools ^ 
(Kf.CL A 340.578) 

Every board shall have the general car^ and custody .of the school and 
property of the district and make and enforce suitable rules and regulations 
for the general management of the schook and thp preservation of the 
property of the district. " k 

7. School Property, Use as Community Center, Joules, Damages; If^nt 
] (M.C.LA. 340.580) ^ 

^ The board of ant school district in this state, upon the written appli- 
cation of any responsible organization located in said school district, or 
of a group of 2h*4^t 7 citizens of said school district, may grant the use 
of all school grounds and schoolhouses as communit> or recreation centers 
fA the entertainment and education of the tieople, including the adults 
and children of school age, and for the discussion of all topics tending' 
to the development of personal character and of dvic welfare. Such occu- 
pation, however, shall not seriousl> infringe upon the original arid ne<;essary 
uses of the properties, 'jphc board in charge of such building shall prescribe 
^ such rules and regulations for their occupanc> and use as herein provided 
as will secure a fair, reasonable and impartial use of the same. The organi- 
zation or groui> of citizens appl>ing for the use of properties as ^dfied 
above shall be jre^nsiblc for *an> damage done them over and above the . 
drdinary wear, and shall, if required, pay such use or rental fee as may 
be deterrtiined by the board. 

8. NonrResident Pupils; Tuition, Per Capita Cost (M.C.Lj\. 340.582) 

Thetward of an> district may admit to the district sc|iool nonresideijt 
pupils and shall determine the rates of tuition of such pupils and shall 
collect the same. Tuition for grades kindergarten to 6, inclusive, shall not 
exceed 25'.{ more than 115% more than the (^ration cost per capita for 
the number of pupils in membership in grades kindergarten to 12, inclusive. 
Tuition for g;-ades 7 to 12^ inclusive, shall not exceed 12^.^% more than 
115',, of the operation cost per capita for the number of pupils in member 
ship in grades kindergarten to 12, inclusive. In districts not maintaining 
grades abovfe gradfe 8, the tuition shall not exceed 25% more than the 
operation cost per ^(apita for the number of pupils in membership in grades 
kindergarten to 8, mclusiv^.-^The operation cost and membership so used 
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shall be those of the preceding fiscal year. The per capita cost herein 
referred to shaft not be interpreted to include money expended fon school 
sites, school building construction, equipment payment of bonds, or such 
other purposes as shall be determined by the superintendent of public 
instruction not properly included in operation costs. 

9. Suspension or Expulsion oj Pupils, Grounds, Evaluation oj Pupil if 
Handicapped (M.C.L.A. 340.613) 

The board njay authorize or order the suspension or.expulsionjrom school 
of a pupil guilty of gross misdemeanor or persistent disobedience when in 
its judgement the interests of the school may demand it. If there is rea^n- 
able cause to believe that the pupil Js handicapped, and the iocal school 
district has not evaluated the pupil in accordance with rules of the state 
board, the pupil shall be evaluated immediately by the intermediate district 
of which the local school district is constituent in toordance with section 
340.298 c. 

■' , 

10. Other Duties, Rules, Safety of Pupils in Attendance or Enroutc to or 
from School (M.C.LA. 340.614) > * . ^ 

Every boarcj shall have authority to make reasonable fjjles and regula- 
tions relative to anything whatever necessary for the proptx establishment, 
maintenance, management* and carrying on of tlie public schools of such 
district, including regulations relative to the conduct of pupils concerning 
their safety while in attendance at school or en route to and from school. 

11. Behavior Problems' of Children Program, Visiting Teachers; Rulesi 

J (M.CLA. 340.618) . 
• ' , • • 

Tie board of rfucatibn of aby school (iistrict or the .county board of 
education may establish a program ^designed for "the prevention and treat- 
ment of behavior' problems of children, and may employ persons \o be 
knowns as visiting teachers and 'other personnel necessary to 'pi^ovide an 
adequate program for the purpose. The board of education of any school 
district or the county board of education proposing to establish the program 
sjiall first furnish evidence concerning Ii^l or county needs satisfactory 
to the superintendent of public instruction The program shalKbe operated 
in accordance with rules and regulations established by the superintendent 
of public instruction in accordance with Act No. 88 of the Public Acts of 
1943, as amended, being sections 24.71 to 24.^2 of, the Compiled Laws of 
1948, and subject to Aa'fJo. 197 of the Public Acts of 195^, as amended, 

being sections 24.101 to '24.110 of the Compiled Laws of 1948. 

\ 

12. Compulsory Attendance at SchoQl'CM.C.LA. 340.73-1) 

(a) Except as provided in section 732 and subject\o the provisions 
of subsection (b), every parent, guardian or other person in this state, 
having control and charge of any child between the ages of 6^ ^nd 16 years, 



^hall Sfend sudi child, equipped with the proper textbooks necessary to 
pursue his school work, to .the public schools'during the entire school year, 
and.such attendance shall be continuous and consecutive for the school >ear 
fixci'd by the district; in which su(:h thild is enrolled. In school districts 
wpich maintain school during t^e entire >ear and in which jthe school year 
iaf' divided into quarters, no child shall be compelled to attend the public' 
scht)ols more than 3 quarters in any one year, but a child shall not be 
absent for any 2 cpnsecutive quarters. 

(b) A.child becoming 6 years of age before December 1 shall be enrolled 
on the first schoot day of the school >ear in which his sixth birthday occurs. 
A child becQming 6 years of age oi> or after December 1 shall be enrolled 
on the first day of the school >ear following Hhe school year in which his 
sixth birthday occurs. * 

13. Children not Required to Attend Public Sthwt (M.C.L.A. 340.732) 

tin the following cases,. children shall not pe Required to attend the 

public schools: . 

; / ' \ , 

Private; parochial, or denominational school. ' . • 

\ (a) Any child who is attending regularl> and is being taught in a private, 
parochial or dehominati^nal school which has coipplied with alj the pro- 
visions of this ac| and teaches subjects comparable to those taught in the , 
public schools to children of corresponding age and grade, as determined 
. by the course of study for the' public schools of the district within which 
,su(ch private, denominational or parochial school is located; 

Page or messenger in i^pslature/ 

(b) Any child who is rc^larly employed as a, page or me^nger in 
either branch of the legislature during jthe pferiod of such employment, 

Children under P, distance from school; exceptions. 

(c) C|iildren under 9 years of age whose parents do not reside within 
2y^ miles by the'nearest traveled road, of some public school. ^Provided, 
That if transportation is fttrnished for pupils in said distrjct, this exemption 
sljall nor apply. ' ~ * / 

Confirmation classes, attendance. 

(d) Ally child 12 to 14 >ears of age'while in attendance at confirjfnation 
clasps conducted for a period of not to exceed S mpnths in either, of said 
years. . - . * . 

* Religious instructions classies o(J public, school property. 

(e) An> t?Htld who is regularly enrolled in the jjublic schools while; in. 
attendance at religious instruction classes for not mort than two class hours 
per weels^ uff public school proper t> during public school Hours upon written 
request of the parent, guardian or person in loco parentis is in accordance' 
with rules prescribed by the superintendent of public instruction.. 
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14. County Attendance Officer; Oath, Bond, Powers, Duties, District 
Attendance Oficers (M.C.L.A. 340.753). 

'fhe cot^nty superint^dent of schools in each county shall select a 
person, or more than one if authorized b> the count> board of education, 
of good moral character to aU as at^tendance officer or officers for the count>.. 
The person or persons so selected ^^lall file jvith the county clerk an ac- 
ceptance and oath of office and a bond in the sum of $1,000.00, with 2 suf- 
ficient sureties to be approved by the county clerk. The person or persons 
so selrcted shall be known as the. count> attendance officer or officers, and 
shall have all the powers of a, deputy sheriff, and shall perform the duties 
of attendalice officers in all school districts of the count> when directed 
to do so by the country superintendent of schools, except as hereinafter 
provided In school districts having a population of over 3,000, the board 
^all have authority to appoint 1 or more attendance officers and. fix the 
compensation of the same, said compensation to be paid b> Ihe district. 
Provided, That if in any school district the board does not appoint an 
attendance officer, the county attendance officers shall act in such district. 

15. Attendance Data and Report, Primary District. (M.C.LA. 430.736) 

It shall be the duty of the secretary of the board in primary districts 
to provide the teacher, at the commencement of school, with a copy of 
the last school census, together with the names and addresses of the persons 
in parental relation, also the address. of the county superintendent o^ 
schools. The teacher shall, at the opening of school and at such other timps 
as may be necessary, compare such census list with the enrollment of the 
school and report to the co«nt> superintendent of schools the names of the 
parents or other persons in parental relation whose children of the ages 
hereinbefore mentioned are not in regular attendance at school, also the 
names of parents "xyx other persons in parental relation^ who have children 
of school age not included in such' census and who do not attend school. 

16. Districts Other than Primary (M.C.LA. 340.737) 

In all districts except primary districts, the secrejtary of the board shall, 
at the commencement of school, furnish a copy of the last school census, 
to tKe superintendent, of schools, or the teacher or teachers if no super- 
intendent is emplo>ed, in such districts, together with the name and address 
of the attendance , officer under whose jurisdiction the> act, and it shall be 
the duty of said superintendent, teacher or teachers, at the opening of 
school, to cornpare said census list with the enrollment of the school or 
schools, and from time to time as it ma> be necessary report to the proper 
attendance officer the names and addresses of an> parents or other person^ 
in parental relation whosp children of the ages hereinbefore mentioned are 
not in r^ular attendance at the public schools, also the hames of parents 
Or /Others in parental relation whose children are not in the* school and 
whose names are .not included in such census. * . h 
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17. Private, Denominational or Parochial Schools (M.C.L.A. 340.738) 

It shall be the duty of the principal, or an> other person or persons in 
charge of every private, denominational or parochial school, at the opening 
of such schools and at such. other time as, the superintendent or county 
superintendent of schools hereinafter mentioned shall^ direct, to furnish to 
the superintendent of schools of the district ih Nvhich such private, <ienomi* 
national or parochial school is situated or to the country schgol super- 
intendent or superintendent of schools, the n^me, age and grade of every 
child who has enrolled atWh schools and the number or name of the 
district ahd the city or townijhip and county where the 'parent, guardian 
or person in parental relation resides and the.n^me and address of the 
parent, guardian or other person in parental relation o^l ewexy such child, 
and also the name, age and grade of every child who has enrolled in, such 
schools and who is not in regular attendance thereat, together with the 
number or name of the district and the city or township and county where 
the parent, guardian or person in parental relation resides and the name and 
address of the parent, guardian or other person in parental r^ation to every 
such child. . ' . . 

18. Nonattendancc; Investigation by Attendance Officer ' 
(M.C.L.A. 340.739) 

It shall be the duty of the attendance -officer of the district, whenever 

notified by the teacher, superintendent or Other persons of violations of 

tl^is act, and the county attendance officer, when notified by the county 

superintendent of schools, to investigate all cases of nohattendance at 

§chool, and if the children complained of are not exempt from the provi 

sions of this chapter under the conditions named in section 732, then he 

shall immediately proceed as provided hereinafter in this chapter. 

* 

Notice to parent as to nonattendancc , jiSTvig work, behavior probknt^ 

\Vhen a child has been repeatedly abse|^J^om school without valid 
excuse, or is failing in school work or gives evidence of behavior {problems, 
and after attempts to confer with the parent or other person in parental 
relationship to such child have failed, the superintendent of schools, or the 
county superintendent of Schools in a district, which doeg not employ a 
superintendent, ipay request the attendance officer to notify such parent 
or other person in parei^l relationship by registered mail to come to the 
school or to a place designated by him at a time specified to discuss the 
child.'s absence or failing work or behavior problems with the proper school 
authorities. 

Nonatlcndance of nonresident pijf^. 

The superintendent-, or the teacher in a district which does not employ 
a superintendent, >hall provide information concerning the nonattendance 
of any nonresident pupil to the county superintendent of schools of the 
county in which such nonresident pupil reside.s. It shall be the duty of the 
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county attendance officer, when notified by the count> supermten4ent or 
superintendent of schools, to investigate and proceecl in all cases of non- 
attendance of nonresident pupils in the same manner as is hereinafter 
^ provided in this chapter for efiforcing attendance of pupils attending 6chools 
in districts in which they reside. 

19. Violation of Act by Parents; Penalty (M.C.LA. 340.740) 

; In case any person, parent or other person in parenf relation shall fail ^ 
* to comply with tlie provisions of this act, he shall be deemed guilty of a ' 
rfiisdemeanor, and shall on conviction thereof be punished by a fine of not 
. less than $S. 00^ nor more than $50.00, or imprisonment in the county or 
city jail for not less than 2 nor more than 90 days, or by both such fine 
and imprisonment in the discretion of the court. 

20. List of Teachers and Superintendents in District^ not Employing 
Attendance .Officers (U.C. LA. 340.7 Al) - , 

It shall be the duty of the county superintendent. of schools to furnish 
the attendance officer of the county, at t|ie opening of the schools, with a 
list of the teachers and superintendents employed in his county in school 
districts other than those employing an attendance officer as provided in* 
the preceding sections of this chapter. 

21. Failure to Send Child to School ^ Notice to Parent and Teacher, Notice 
of Teacher to Attendance Officer (M.C.LA. 340.742) 

In case any parent or other person in parental relation shall fail to 
send the child or children under his or her control to the i^ublic ^ool or 
other school as herein provided, the attendance officer, upon having notice 
from proper authority of such fact, shall give^ formal written notice in 
person or by registered mail tto the parent or other^ person in parental 
relation that the child or children ilhder his or her control shall present 
hiniself or themselves at the public sthool, or other school, as hereinbefore* 
provided, on the next regular school day following the receipt of such notice, 
and that said child or children shall continue in regular and consecutive 
attendance ^school, the attendance officer shall, at the same time the 
Said formaV notice is given to the parent' or person in parental relation, - 
notify the teacher or county scjiool superintendent or superintendent of 
schools of the fact of notice, and it shall be the duty of the teacher or 
county school superintendenl or superintendent of schools to notify the 
attendance officer of the f;^lll^re on the part of the parent or other person 
in parental relation to comply with said notice. 

V 

22. Complaint Against Parent, Punishment (M.C.LA. -340.743) 

, It shqll be the duty of the\attendance officer, after having given the 
formal notice ^escribed in sectlpn 742 hereof, to determine whether the 
parent or other person in parental relation has complied with the notice, 
and in case "of failure to so comply he shaU make a complaint against said 
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parent or other person in parental relation having the legal charge and 
control of such child or children before an> justice of the , peace in the 
county where such party resides for such refusal or neglect , to send such 
child or children to schobK and said justice of the peace shall issue a war- 
rant upon said complaint and shall proceed to hear and determine the same 
in the same manner as is provided by statute for other cases under his 
jurisdiction, and in case of conviction of-^ny parent or other person in 
parental relation for violation of this actj* said parent or other person in 
parental relation shftll be punished according to the provisions of section 
740 of this act. Provided, That in cities having a municipal or recorder s 
court and justice of the peace, the attendance officer shall make the afore- 
s.aid complajnt before the magistrate of said municipal Or recorder s court 
or before 'Sjustice of the peace, and said magistrate or justice shall issue 
a warrant and proceed to hear and determine the case in the same manner 
as is provided in the statute for other cases urider his jurisdiction. 

23. School Ptrsonnel, Assistance to Attendance Officer (M.C.L.A. 340.74*4) 

i 

It shall be the dut> of all school officers, superintendents or teachers 
of other {l^ersons to render such assistance arui furnish "such information 
as they ma> have at their command to aid such attendance officer in the 
performance of his official duty. * 

24. Ungraded School; Establishment (M.C.L.A. 340.745) 

The board of any district except primar> di^trfcts ma> establish 1 or more 
ungraded schools for the instruction of certain children as defined and .set 
forth 'in the following section. Yhey ma>, through the attendance officer 
and sJiperintendents of schools, require such children' to attend said -un-~ 
graded schools or an> department of their graded schools ^s said board of 
education may direct. 

25. * Children Assigned (M.C.L.A. 340.746) j 

The following cas6s of persons between and including the ages of 7 and 
16 years, residing in school districts described in section 745 of this chapter, 
shall be deemed juvenile disorderl> persons and shall, in the judgment of 
the proper school authorities, be assignee) to the ungraded school or schools 
as]^rovided infection 745 6{ this chapter. Class I, habitual truants from, 
.an> school in which the> are enrolled as pupils, class 2, children who,' while 
attending an> school, are incorrigibly turbulent, disobedient and in- 
subordinate, or are vicious and immoral in conducts class 3, children who 
are not attending an> school and who iia\jituall> frequent streets and other 
public places," having no lawful business, emplo>ment or otcupation. 

26. Physiial Force to Take Possession of Dangerous Weapons from Pupils 
(M.C.L.A. 340.755) 

Any teacher or superintendent ma> use such plijsical force as may be 



necessary to take possession from any pupil of an> dangerous weapon 
^ carried by hitn. 

27. Physical Farce to^ Maintain Proper Discipline Over Pupils, 
(M.C.Lj\. 340.756) 

Any teacher or superintendent may use such physical force as is neces- 
sary on the person of any pupil for the purpose of maintaining proper 
discipline over the pupils in attendance at any school. 

28. Liabilitjrfor Use of Physical Force; Gros$, Abuse (M.C.L.A. 340.757) 

No teacher or superintendent shall be liable to an> pupil, his parent or 
guardian in any civil action for th^ use of physical force on the person of 
any pupil for the purposes prescribed in Sections 755 and 756 of this act, as 
amended, except in case of gross abuse and disregard for the health and 
safety of the pupil. • ^ 

29. Special Education (Public Act 198, 1971) • * 

Sec. 10. "Special education programs and services" as. used in this act 
means .educational and training programs and services designed for handi- 
capped persons operated b> local school cjistricts, intermediate school dis- 
tricts, the Michigan school for the blind, the Michigan school for the deaf, 
department of mefttal health, department uf social services, or an> combin^^ 
tion t^reof , and ancillar> professional ir\ices for handicapped persons ren- 
d^rea by agencies approved b> th^ state board of education. Handicapped 
person shall be defined by rules promulgated by the state board of educa- 
tion. Handicaps include, but are not lirhited mental, physical, emotional, 
behavioral, sensory and speech handicaps. The programs shall include 
vocationajj. training, but need not include academic programs of college 
or university leVel. , a, ^ ' ' 

Sec. J 1. "Special education personnel" as used in this act means persons 
engaged in and having professional responsibility for thte training, car^ and 
education of handicapped persons in special education programs and 
services which include, but are not limited to, teac^rsj aides, soc^l workers, 
diagnostic personnel, physical therapists^ occupational therapists, audi- 
ologists, speech pathologists, instructional media-curri^^ulum specialists, 
mobility specialists, consultants^ supervisors and/directors. 

, Sec. 12. "Special education buildings and equipment" as used in this 
act meahs a structure, or portion of a structure, or personal property, ac- 
cepted, leased, purchased, or otherwise acqCiired, prepared or used for 
special education programs and services. 

^ Sec. 252b. (1) For the 1973-74 schot)l year and thereafter the state 
board of education shall: 

(a) Develop, establish and continually evaluate and modify in coopera- 
tion with internxediate school districts, a state plan for special education 
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special education programs and 
1 potential of (pvery handicapped 
special education progratns and 

district to submit a plan pursuant 



which shall provide for the delivery of 

services designed to develop the maximu ti potential of (pvery handicapped 
person. The plan shall coordinate, all 
services. 

(b) Require each intermediate school 
to subdivision (a) of section 298c, in accordance with the state plan and 
approve the same. 

(c) Promulgate rules jetting forth ti e requirements of the plans and 
the procedures for submitting them. 

(d) A preliminary state plan shall b; submitted to the legislature on 
or before July 1, 1972. \ 

(e) The final state plan shall be subm; tted to the legislature on or before 
March 1^ 1973, including recommendations for funding special education 
programs and services. • 

(2) For the 1973-74 school year and thereafter, if a local school district 
claims the existence of an emergency, due to extreme financial conditions 
because of insufficient operating funds or due to a severe cla^room shortage 
and which emergency the local district claims renders it unable to provide 

.special education ^ograms and services! in compliance with section 771a, 
it sliall apply, in writing, to the state Iward no later than July 1 of the 
particular school year for approval to provide special education programs 

^ or services which do not comply with section 771a. 

* >> 

(3) In its "application the local schK)l district shall demonstrate the' 
jfieed to provide noncomplying special et ucation programs and services and 
shall include the proposed programs and services it can provide and the ef- 
forts to be undertaken to alleviate the en ergency. If the state board finds an 
emergency /exists* in the local school district for such school year, the state 
board may 4QPWve the providing of nc ncomplying special education pro- 
grams or service 'and prescribe conditi jns therefor. The state board may 
jextend the ffling date for good cause. 

(4) If thft state board determines a bcal school district js not providing 
special education programs and service > in compliance with section 771a, 
and the local school district has not obtained prior approval from the 
.state board, the state board shall notify the local school district, in writing, 
of the noncompliance. Unless the \oa\ school district submits proof of 
cor^ipliance, or of an unforeseen emergency, within 30 days after receipt 
of the notice, the state board ihall direct the intermediate, district of which 
the local school district is a constituek to provide complying programs 
or services. The state board shall direct the intermediate district to provide 
only those programs or. services which the. state board determined are not 
in compliance with* section^ 771a. 

(5) Sf)ecial education programs or services whfch the state board ciirects 
an intermediate district to provide shall b^ flmded as if provided by the 
local school district and the local school district shall contribute to the 
intermediate district the ^unreimbursed cost of the programs or services. 
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Sec. 291a. As used in this chapter:* 

(a) "Intermediate School district*' means the cor wate body established 
in accordance >vith the provisions of this chapter. 

(b) "Local school district'' means a primary school district, a school 
district of the fourth class, a. school district of tWe third class, a school 
district of the second class, a school district of the jflrst class, or a special 
act school district. 

(c) "Constituent school district" means a local school district y/W$e 
territory is entirely within and is an integral part of (in intermediate school 
district. 

(d) "Board" means the board of education of tl|e' intermediate school 
district 

(e) ^Superintendent'; means the superintendent! of the intermediate 
school oistrict. 

(f) "Reorganized intermediate district" means an intermediate district 
formed By the ca^^lidation or annexation of 2 or mord intermediate school 
districts as provided in section 302a. 1 

\ * I 

(g) "Area vocational-technical education program'! means a program 
of organised systematic instruction designed to prepaie the following in- 
dividuals for useful employment in recognized occupamons: 

( 1 ) Pereons enrolled in high school. 

(2) Perions who have completed or left high school ind who are avail- 
able for full'time study in preparation for entering thellabor market. 

(3) Persons who have already entered the labor market and who need 
training or Retraining to achieve stability or advancement in employment. 

(h) "Arei" as used in the phrase "area vocational-teihnical education 
program" means the geographical territory, both within pnd without the 
boundaries ojf either a K-12 school district, or a communitv college district 
which is designated as the service area for the operatioji of vocational- 
technical educaW jjjrogramS by the state board of education. 

(i) "Vocat ionai education" rfieans vocational or technical training or 
retraining whith is given in schools or classes, including fie d or laboratory 
work incidental thereto, under public supervision and control, anws con- 
ducted as partlof a program designed to fit individuals for gainful employ- 
;nent as semislafled or skilled workers or technicians in recognized occupa- 

\ tions, but* excluding any program to fit individuals for employm^ent in 
\ occupations whitli superintendent of public instruction ietermines, and 
specifies to be generally considered professional or as reqjiring a bacea- 
' laureate or higher' degree. The' term includes vocationa , guidance and 
counseling in connection \^\h the training, instruction related to the oc- 
cupation for which the student is being trained or necessary fbr him to 
benefit frOm the draining, and the acquisition and maintenance and repair • 
, of instructionaUubplics, teaching aids and equipment, and the construction 
or initial equi^eftt of buildings and the acquisition or rental of land. 
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Sec. 298c. (1) The intermediate board may, and forthe 1973-74 school 
year and thereafter the intermediate board shall: 

(a) Develop, establish aad continually evaluate and modify in coopera- 
tion with its constituent school districts, a plan for special education which 
shall provide lor the delivery of special education programs and service? 
designed to develop the maximum potential of every handicapped person 
of which the board is required to mainAin a record under subdivision (f). 
The plan 'shall coordinate the .special education programs and services 
operated or contracted for by the constituent school districts and shall 
be submitted to the state board of education for its approval. Intermediate 
district plans shall be submitted to the state board on or before Novem; 
ber 1, 1972. \ 

(b) Contract for the delivery of a special eau cation program or serv?ce, 
in. accordance with the intermedia^f district plAi,, pursuant to and iy ac- 
cordance \vith sections 252b and 771a. Under theieontract the intermediate 
school district may operate a special education program or service,yfurnisK 
transportation services and room and board. V 

(c) Employ or otherwise engage such special leducation pe/sonnel 'm 
accordance with the intermediate di^rict plan, notwithstandii^ the pro- 
visions of subdivision (h) of subsection (1) of section 298ay6nd appoint 
a director of special education meeting the qualifications and requirements 
as set forth in rules promulgated b^ the. state board. / 

(d) Accept and use available funds ^r contributions from governmental 
or private sources for the pufpose of providing special edudation programs 
aftd services consistent with this act. / . 

(e) Lease, purchase or otherwise acquire, vehicles, si^^s, buildings or 
portions thereof and equip them, as it deems necessary for its staff, pro- 
grams and services, notwithstanding the provisions of subdivisions (1) of 
subsection (1) of section 298a. 

(f) Maintain a record of every handicapped person up to 25 years of 
age, who has not completed a normal course of stud> and graduated from 
high school and who is a resident of 1 of its constituent school districts, 
and the special education programs or services in which thtf handicapped 
person is participating, if any, as of the fourth Friday following Labor day 
and the Friday before Memorial day. The sole basis for determining the 
local school district of which a handicaped person is ^ resident shall be 
rules promulgatec^by the state board, notwithstanding the provisions of 
section 358. The records shall be maintained in acditdance with rules 
promulgated by the state board. ' * * 

(g) Have Jthe right to place in appropriate special education programs 
or services any handicapped person for whom a constituent local school 
district is required to provide special education programs oi^seryices under 
^section 771a. * M 

(h) Investigate special ed\ication programs and services operated or 
contracted for b> the board, or constituent school districts and report in 
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writing matters it deems constitute a failure to compl> with the provisions 
of any contract, statute or rule governing the special education programs ^ 
* and services or of the intermediate district plan, to the local'district and * 
the state board. . . • 

(i) Pursuant to section 2S2b, operate the special education program 
or service, or contract for the delivery of the special education program or 
service, as if a local school district under section 771a. The contract shall 
provide for those items set forth in sectign 77Ia and shall be approved by 
the state board. The intermediate board shall provide for the tr^nsporta- " 
tion, or room and board, or both, of the persons participating in the, pro- 
gram or service as if a local board under sections 601 and 601a. 

(j) Receive the report of any parerft or guardian or with the consent 
of .any parent or guardian receive the report of a licensed physicUQ. reg- 
istered nurse, social worker, school or other appropriate profession^per- 
sonel whose training and relationship tp handicapped per^ns provides 
competence to judge same'and who in good faith believes that a ^ersop 
under the age of 25 examined by him is or may te handicapped and 
immediatel> evaluate, such person in accordance with the rules promulgated 
by the state board. No person making or filing such report, nor any board, 
shall incur any liability to any person by reason of filing such report or 
seeking such^ evaluation, unless lack of good faith is proven. 

(k) Evaluate pupils pursuant to and in accordance with section 613. 

Sec. 317a. Boards coming under the provisions of sections 307a to 324a 
shall ^xpe;id funds received uijder section 314a for special education pur-* 
ppses in accordance with rules prom.ulgated b> the btate board of education. 

Sec. 318a. Boards operating or contracting for the operation of special 
educatio^i programs or services may carr> children in membership in the 
same manner as local school districts and shall be entitled to their propor- 
tionate share of any state funds available. for such programs. Membership 
shall be calculated on the basis provided in rules promulgated by the state 
t^oard of education. 

Sec. 32^9c. The board of an intermediate school district which has adopted^/ 
the provisions of sections 307a to 324a, and which has a constituent school 
district or districts which heretofore elected not to come under tho^e pro- 
visions pursuant to section 329 shall submit before the 1973-74 school year 
to the electorate the question of adopting sections 307a to 324a. The eleaion , 
shall be called and held at, the same time and in^the same manner as 
provided in sections 308b and 308c for the original election held for the 
adoption of sections 307a to 324a. The board shall employ the form of 
ballot pr^scrib^d in section 316a for thjj election. 

„^^c. 601. Tlie board of education of a local school distri^ rniiy provide, 
ancPfbr the 1973-74 school year ancl thereafter shall provide, by contract 
or otherwise for^the transportation of handicapped persons who would 
otherwise be unible to participate in an appropriate special education 
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program or service operated or coirtraOted lor b> the local school district 
pursuant t^section Z,74a, except f^r halidicape'd pea^s in residence at 
facilities operated by the Michigan school for. th|nplind, the Midijgan^ 
school for the deaf, the department of mental health /r .the depart^ient of ^ 
social services. The references to section 774 in sections 590a and 590b 
are deemed to imAj to this section. 

Sec. 601a. The board of education of t^ch local school district may 
provide, and for the 1973-74 schooj >ear ajid thereafter shall provide, by 
contract or otherwise for the room and board of handicapped persons wlio 
would otller^vise be unable to participate in an appreciate special .education 
program or service operated or contracted for by the local school district 
pursuant to section 77^a, except thos^ operated b> the Michigan School 
for the blind, the Michigan school for the deaf, the department of mental 
health or the department of social services. * • H 

Sec. 601b. /Tboard of education of a local school district shall not solicit, 
nor shall it |eek, reimbursement from a handicapped person or person. 
other^vise liable for the ^re of the .handicapped person for any cost of a 
special education program attributable to th^exp>ense for room and board, 
except it shall have the right to reimbursement for room and board in 
such aipount as can reasonably be forded by such person and in ac 
cordance with rules promulgated by the, state board. 

Sec. 613 The board may authorize or order the suspension or expulsion 
from school of a pupil guilt> of gross misdemeanor of persistent disobedience 
when in its judgment the interests of the school may demand it. If there 
is reasonable cause to believe that the pupil is handicapped, andjUfe local 
school district has not evaluated the Jjupil in accordance with rules of 
the state board, the pupil shall be evaluated immediately by the inter 
'mediate/ district of which th^ IcJCal school district is constituent in ac 
cordance with section 295c. ^ 

Sec. 732. In the folfowihg cases, children shall nbt be required to attend 
the public schQols; ^ , 

(a) Any child wVis attending regularl>'and is being taught in a private, 
parochial jor denominational ^hool which has complied with all the pro 
visions ot this act' and teaches subjects comparable to those taught iji the 
public schools to children of corresponding age and grade, as determined 
b> the course of study for the public schools of the district within which 
such private, denominational oT parochial school is located. ^ 

(b) Ap> child who is regularly emplo>ed a^ a page or messenger in either 
branch of the legislature during the period of such" Employment. 

(c) Children under 9 years of age who do not reside within 2^2 miles, 
by the nearest travekd road, of some public school. If transportation is 
furnished for pupils in the district, this exemption shall not apply. 

(d) An> child 12 to 14 >ears of age while in attendance at confirmation 
classes conducted for a period of not to exceed 5 months in either of the 
years. . \ * * 



(e) Any child who is regularly enrolled in the public schools while in 
attendance at religous instruction classes for not morfe than 2 class hours 
per \veek» off public school property during public>school hours upon written 
request of the parent, guardian or person in loco parentis in accordance 
with rules prescribed by the superintendent of public instruction. 

*SEC.^la (1) The board^of a local school district may provide, and 
for the 1973-74 school year and thereafter shall provide, special' education 
programs and services designed to develop the maximum potential of all 
handicapped persons in its district on record under/section 298c for .whom 
an appfopriate educational or training program i^^be provided in ac- 
cordance with Ihe intermediate school district speciaT^ducation plan, in 
either of the following ways or a combination thereof: 

(a) Operate the special education program or service. 

(b) Contract with its intermediate school district, anotheMntermediate 
school district, another local school district, an adjacent school district in 
a bordering state, the Michigan school for the blind, Ihe Michigan school 
for the deaf, the department of mental health pr the department of social 
services, or any combination thereo/, for delivery of the special education 
programs or services, or witl^ an agenc> ajiproved by the state board of 
^ucation for deliver) of an ancillary professional special. education service. 
The intermediate school distrifct of which ihe local school district is con- 
stituent sh^all be a party to each contract even if it does not participate in 
the delivety of the program or service. 

(2 J A local school district conUact for , the provision of a special educa- 
tion prpgram or service shall specifically provide for: 

(a) Special education buildings, equipment and personnel necessary 
for the operation of the subject program or service. 

(b) ^ Transportation pr room and board, or both, for persons partici- 
pating in the programs or services as required under sections 601 and 601a. 

(c) The contribution to be made by the sending local school district 
, if the program or service is to be operated by another party to the contract. 

The contribution shall be in accordance with rules promulgated by the 
state board This section shall be construed to allow operation of programs 
by departments of state government without local school district contri- 
bution.. 

(d) Any other, matters which the parties deem appropriate. 

(3) ^11 programs and serviceip operated or contracted for by a local 
district shall be in accordance' with the intermediate sc^iool district's plan, 
established pursuant to section ^98c. ' j 

(4) A local district may provide additional special education programs 
^and services not included in or required by the intermediate district plan. 

Sec 722a vSpecial education personnel shall meet the qualifications and 
requirements set foi'th in- rules promulgated hy thd state board of education. 
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Sec. 773a. Curriculum, eligibility of specifi9^ersons for special education 
programs and services and for each particular program or service, review 
procedures regarding the placement of person^ in the programs or services, 
size of classes, size^of programs, quantity and quality of equipment, supplies 
and housing, adequacy of methods gf instruction and length -^d content 
of school day, shall be ii^ accordance jvith rules promulgated oy the state 
board relative to' special education programs and services. 

Sec. 780k. A local school district of any class or kind shall be governed 
by sections 601; 601a, 771a and all other sections of, this act necessary to 
fully effectuate the purposes of tho^ section^, notwithstanding the pr6 
visions of sections 21, 51, 101, 141, 187, 226, 351, 375 and any other 
provisions of law which are inconsistent with those sections or wKich would 
serve to defeat the |)urposes thereof. 

^ Sec 2^. Sections 3'l9a to 322a, 329 to 329b, ^87a, 618 to 620, 747 to 
* 753, 771, 77i, 773, 774, 775, to 780j of A^:t No. 269 of the Public Acts of 
1955, as amended and added, being sections 340.319a to 340.322a, 340.329 
to 340.329b, 340.587li, 340.618 to 340.620, 340.747 to 340.753, 340.771, 
340.772, 340.773, 340.774 and 340.775 to 340.780j of th^ Compiled Laws 
of 1948, are repealed, . ' , 

Sec 3. This amendatory act shall take effect July.l, 1972. 

' 30. FraternititSy Sororities, Secret Societies, Definitions, Declaration of 
lUegdity {U.C.LA. 340.921) ^ 

It shall bc-unlawful for any pupil of the elementary school and the high 
school of the public schools or any other public school of the state com- 
prising one or all of the 12 grades in any manner to organize, join or belong 
to any hi|^.«dKiDl fraternity, sorority or any other secret society. A public 
schooLfimerriity,\Drority or secret ^iety, as contemplated by this act, 
is hmby defined to De any organization whose active membership is com 
posed wholly or in paVt of pupils of the public schools of this state and 
perpetuatmg itself by taRiiig in additional members from the pupils enrolled 
in the public schools on tmvbasis of the^ decision of its membership, tather 
than upon the right of any pUpnl viho is qualified by the rules of the school 
to be a member of and take piart in any class or group exercises designe^ted 
and classified according to sax. subjects required by the course of study, 
or program of school activiues fostered and promoted by the board arul 
superintendent of bchoolb /nd by thp board and county superintendent 
of schools for all schools njMr employing a superintendent of schools. Every 
such fraternity, sororitv and secret society as herein defined is declared 
an obstruction to education, inimical to the public welfare and illegal. 

31. Pregndnt Students; Expelling or Excluding Prohibited 
(M.C.L.A. 388.391) 

A perton, who has njot completed high school, may not b? expelled ox 
excluded from a public school because of being pregnant. ^ 
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32. .Pregnant Students; Withdrawal from Regular School Program 

(M.CX^. 388.392) ; 

A pregnaht person who is under the compulsory schooUage may with- 
draw from a r^lar public scl^ool program in accordance with rules promul- 
gated by the sUte board Tof ejducation. 

33. Pregnant Students; Alternative 'Educational ^Program 
(M.CXA.388J93) 'I 

A local school district may develop and provide an accredited alternative 
-educational program for persons whp are pregnant and volunUrily with- 
draw .from the regular public school program or a local school district 
may contract with the nearest intermediate school district offering an 
educational program required by this act. A local s^ool district shall be 
reimbursed for these programs in accordai^^th section i2 of Act No. 312 
of the Public Acts of 1957, at aniended, efflll section 388.622 of the Com- 
piled Laws of 1948.- 

34. Pregnant Students ; Rules (M.CLJV. 388J94) 

The SUte board of education shall promulgate rules to implement this 
act in acco/dance with and subject to Act No. 306 of the Public Acts of 
1969, as amended, being sections 24.201 to 24.315 of the Compiled Laws 
of 1948. * - • 

35. School Teachers and Employees, Disclosing of Student Comniunica- 
. tsons {M.CLA. 600.2l6i) 

No teacher, guidance officer, school executive or other professional person 
engaged in character building in the public schools or in any other educa- 
tional institution, including any clerical worker of such $chools and in- 
stitutions, who maintains records of students' behavior or who has such 
records in his custody, or who receives in confidence communications from 
students or other juvenile, Wll be allowed in any proceeding, civil or 
criminal^in any court of this state, to disclose any information obtained 
by him from such records or such communications, nor to produce such 
records or transcript thereof, except that any such testimony may be given, 
with the consent of the person so confiding or to whom such records relate, 
if such person is 21 years of age or over, or if such person is a minor, with 
the consent of his or her parent or legal guardian. 

36. Emancipation; Domicile (M.S.A. 25.244) 

■ (K) An emandpation occurs by opefa^tion of law: 

(a) When a minor is validly married, 

(b) When a person reaches the age of 18 years. 

(c) During the period when the minor is on Active duty with the armed 
forces of the United'States. 



(d) If a court of competent jurisdictron orders an emancipation in the 
best interests'df the mindr. 

(2) An emancipation occurs by action of the parents when both parents 
or a sfirviving parent or a parent paving exclusive rights of ^:ustody release 
theijr parental rights hy written instrument or b> conduct which clearly 
indicates inten| to pelpase their rights and such written instrument shall 
be filed widi the Qounty clerk in the count> or counties where the parents 
reside. * • ' . 

(3) Abandonment by the parents is presumptive evidence of eman 
dpation and relinquishment of parental rights. 

(4) * Emancipation by action of the parents jdoes not occur if the minor 
is in fact dependent upon his parents for support.' ^ * ' ► 

(5) l^mandpation by action of the parents or when minor is validly 
married ma> be cevdked b> agreement between the parents or surviving 
parent arid Uie minor or by resumption of family relations inconsistent 
with the prior emandjiation. 

(6) *An emandpated minor n)ay acquire a ddmidle of his choice. 

i7. Smoking {M.SA. 25.282) » - . ^ 

Any person under 18 years of age who shall smoke or use dgarettes 
in any form, on any public highway, street, aHey, park or other lands 
, used for public purposes, or in an> public place of business or amusement, 
may be arrested by any officer of the law who maybe cognizant of such 
offense, and further, it shall be the duty of such officer upon complaint of 
any person and upon warrant prbpcrly issued to arrest such offenders an^ 
take them to the proper court. In case the offender is found guilty the 
court may impose a penalty in its discretion in the^sum of not to exceed 
$10.00 or hnprisonment in the county jail not to exc-eed five (5) days for 
each offense. . ' 
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A. Law Enforcement Activities in Schools 217 

B. Authority to Suspend and Rule-Making Powers . . 224 
C/^imitatidn on Withholding of Diploma . . i . 228 
D. School Regulation of Grooming 230 

- • E. Free Public Education . 233 

ni. Michigan Attorne^^ General Opinions 

" V I A. LAW ENFORCEMENT ^^TIVITIES IN SCHOOLS 

SCriOOLS. Authority of boarSs of education to adopt rules concerning 
inferrogation of school children by law enforcement officers. 

ARRESTS: The right to make without k warrant/ * • . 

The board of education of a school district, pursuant to authority vested 
in it by Sec. 614 of Act 269, P,^. 1955, as amended is authorized tc^dopt a 
rule or reflation permitting certain groups or persons, including^law en 
' forcement officers, to have access to school children on schooljproperty 
• during School hours. « ' 

Law enforcement officers may be g^ven access to school children on school 
property during school hours for the purpose ,pf interrogation pursuant to a 
.rale or regulation. adopted by the bpard of education of a school drafiict, 
subject to sudi' conditions as the board of education inf its discretion may 
reasonably impose. 

. Law enforcement Officers arc eynpowered to^^rrest a person without a 
\ warranty including children, in the case of a felony where "the. officer has 
reasonable cause to believe that the person has committed a felony or a 
misdeameanor committed in the officer s presence. A rule of the board of 
education of a school district which wt)uld permit law enforcement officers 
to remove a student from the public schools only upon presentation of a 
. warrant is not in accordance wth law. 
, ' The law prcsujpes that all law enforcement officers are reputable. 

Children over the age of 15 >ears may be treated as adults for purpose of 
prosecution for crime in the discretion of the probate cotirt. A rule or 
regulation which would require a school officer to be present during the 
interrogation of a school child over the age of 15 Jn school property during 
school hours would be reasonable. 

<^ . 217 
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By Assistant Attorney General Krasicky. 

The School District of the City of Sault Ste. Marie, by action of its 
Board of Education, has adopted the following policy: 

"No student may be interviewed on school property by a police officer 
or any other authority unless a school official is present at all times 
during the interview to protect the right of the juvenile. Likewise, no 
student shall be turned over to an> legal authorities unles§ sudh persons 
shall possesa a warrant, in which case, the parent will be notifi.cd im- 
mediate^ if it is possible." 

This office has reviewed the aforesaid policy of the School District with 
the Superintendent of the Sault Stc. Marie Schools. You ask the following 
questions relative to this policy: 

1. Is it permissible' for police officers to interview students within the 
public«chools if an adult is present to protect the right of the juvenile? 

2. May the police authorities remove a student from the public schools 
for any purpose without presentation of a warrant? 

3. Is it permissible for police officers under the law to interview juveniles 
\nthin the public schools without an adult present to protect the right 
<if the juvenile? 

4. Js the School Board and the juvenile properly protected if a school 
offidal is present at the questioning? 

Because the first two questions directly concern the policy adopted by 
the 4oard of Education of the School District of the City oji Sault Ste. 
Mario, this office will consider them simultaneously. / 

Arii^lt XI, Sec. 1 of the Michigan Constitution," provides as follows. 

"Religion, morality and knowledge being necessary to good govern- 
ment and the happiness of mankind, schools and the means of education 
shall forever be encouraged." 

Under Article XI^ Sec. 9 of the Michigan Constitution, the people have 
entrusted the contqpl.of the schools in the legislature. 

Act 269, PA. 19SS, as amended,' is known as the School Code of 19SS. 
Section 614 of the school code provides as follows: 

"Every board shall have authority to make reasonable rules and 
TCgvlations relative to anything whatever necessary for the proper 
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establishment, maintenance, management and carr>ing on of the public 
.^schools of such district, including regulations relative to the conduct 
of pupils concerning their safet> >vjiile in attetnlance at sdiool or enroute 
to and from school" > / ^ ; 

The authorit> of school officials, to adopt rules and regulations for the 
conduct of the schools has been reviewed b> the Michigan Supreme Court 
in Tanton v. McKenneyy 226 Mich. 24S, where the expul3ion of a student 
for violating a rule of conduct was upheld by the court. 

A rule which would bar a student from school for a careless or negligent 
act relative to school propert>, in the absence of some willful or malicious 
act of detriment to the school, was held to be unenforceable and void in 
Holman v. Trustees of School Distt^ict No, 5, Township of Avon^ 77 Mich. 
605. 

In Jc^nes v. Cody, 132 Mich. 13, the Michigan Supreme Court upheld 
as reasonable and not in restriction of parental authority over their children 
a rule that required children to proceed directl> to their homes after school. 

,The law 4>pears to be well settled that courts will review and void rules 
and regulations adopted b> boards of education for the conduct of the 
schools onl> \^?hen the rules and regulations are unreasonable or arbitrary. 
Cochrane v. Mesick Consolidated School District Board of Education, 
360 Mich. 390, Coggins v. Board of Education of City of Durham, (N.C.) 
28 S.E. 2d 527; Detch v. Board of Education, (W.Va.) 117 S.E. 2d 138; 
Gabrielli v. Knickerbocker, (Cal.) 82 P. 2d 391. 

It must follow that the legislature has reposed broad discretion in the 
board of education of a school district to adopt reasonable rules and regula- 
tions for the conduct of the schools. There can be no question that whik 
a child is in school he is under the control of sthool authorities^and subject 
to the reasonable rules and regulations adopted for the conduct of the 
school. Jones v. Cody, supra. 

In the conduct of the school and the discharge of the duty imposed by 
Ihc people to providj education as a means to. promote good government 
/and the happiness of the people, the board of education of a school di§trict 
ma> adopt reasonable rules and regulations with regard to access to pupils 
during school hours of an> proper outside' group or persons, including law 
enforcement officers. The substance of a rule or regulation as to access to 
school children by law enforcement officers must b^ determined by the 
board of education of the individual school district. 

There are approximately 1950. school districts in the state of Michigan, 
' svhich vary from rural districts operating single room schoolhouses to large 
urban school districts Nvith multiple buildings and thousands of pupils 
in attendance. Tlw local circumsUnccs will natufally differ in each school 
' district. Consequently, it must be concluded that rules and regulations 
concerning access to children while in attendance at school by law enforce 
ment officers >vill not be uniform in all school districts. Nor is there any 
requirement in the ISw that such rules be uniform, except within the 
territorial boundaries of the district, or the legislature, under plenary power 
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granted to it by the people, would have prescribed a rule and regulation 
for all districts as it did in the case of banning membership of school 
children in secret sodeties under Section 921 of the School Code of 1955^ 
supra. Such a uniform rule and regulation of student conduct was upheld 
by the Michigan Supreme Court in Steele v. Sexton, 253 Mich. 32. 

The rule adopted by the Board of Education of the School District of 
Sault Ste. Marie, which wpuld allow school children to be interrogated 
by law enforcement officers on school propert> during schlool hours only 
in Uie presence of a school officer, appears to be in accordance with law. 

^iniilarly, a rule or regulation adopted by a school district permitting 
law enforcement officers to have access to school childretT<)ji school ptt)pert> 
during school hours without any school officer in attendance during the 
interview would stand the test of reasonableness depending upon local 
circumstances. / » ^ 

In the final analysis the need for the rule on regylation and the nature 
of the rule allowing access to school children on school property ^^ring 
sch6ol hours by law enforcement officers for the purpose of interrogation 
rests in the sound discretion of the board of education of the school district, 
whfch is best familiar with the educational needs^and circumstances of the 
school district. ' 

In order to dispose of your basic inquiry it i^ necessar> to consider the 
balance of the policy adopted by the board of education of your school 
district as it relates to the matter of arrest of school children based solely 
upon warrant, as indicated by your second question. 

The law is well settled that persons, including children, are subject to 
arrest upon proper warrarit and it follows that school autliorities would 
be required to surrender a child in their custody upon the presentment 
of a proper warrant. 

Law enforcement officers, under Section 15, Chapter IV, Act 17S, 3P.A. 
1927, as amended,* are permitted to arrest a person without a warrant in 
the case of a felony whetie the officer has reasonable cause to believe that 
the person including a minar child, has committed a felony, of for a mis- 
demeanor committed in the officer s presence. Odinetz v, Budds, 3 IS Mich. 
512. Thus, the law enforcement officer ma> arrest a child without a warrant 
where he has reasonable cause to believe the child has committed a felony 
or where the child has committed a misdemeanor in the officer s presence. 

A rule of the board of education of a school district which would permit 
law enforcement officers to remove a student from the public schools only 
upon presentation of a warrant is not in accordance with the law. There 
can be no question that .law enforcement officers have the same rights of 
arrest in connection with juveniles and children as they would have with 
all other persons. 

Therefore, it is the opinion of the Attorney General, that the board of 
education of a school district is without authority to adopt a rule that 

' « C.1 , 1948 5 76^.15 ; M.S.A. l^>54 Rev! Vol. § 28.874. 
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would allotsLf/student tp be removed from a public scli^ b> law enforce- 
ment officers only upon presentation of a properly execu^^d warrant. 

In response tp your third question, {he legaj reasoning \vKkh tested the 
rule adopted b> your board of education a^^plies equally tJ^a rule of 
a board of, education allowing access to school children in the custody of 
school authorities by law enforcement officers without a school offirer being 
present duri^ the interview. Such a rule would stand the test of rea^nable- 
ness. .\gain,it mi^t be stressed that the adoption of the rule is in theJ! 
discretion '(^f the board of education of the district, based upon the li^eds 
and circun: stances prevailing in the district. • ' ' 



Finally, 



n response to your last query, it is first necessary to study trie 



relationship ef parents, school authorities and law enforcement officek 
to the chila and each other. ' J * : 

"jPhe law is w^ll settled in Michigan that the pOwei; of parents to control 
thejir children l^^^tptogntzed by' the 4aw as a Aiatural right. In re Goulds ^ 
174 Mi(^.|663. Herbstman v. Shiftan^6^s^ch. 64. The natural rights 
oTb^^entSito contrcrf their cljildreft is subject l{>>j[udicial control only when 
^ thd^safety and interests of the child flemand it. Burklmrdt i. Burkhardt, 
286 Mich^ 526. When properly exercised, parental rights of control will 
be protected by the court. 7» re Gould, supra. Herbstman v.Shiftan, supra. 
^ \ )M^en childrea are in attendance at school, the relationship of the teacher 
to the child is one in toco parentis, that is, the teacher stands in the place 
of the parent. Gaincoh v. D^vis, 28i Mich. 515. At best (he rights' of. school 
authorities over the clild are limited an4 tenjious and must be confined to 
matters of conduct and discipline onl>. In^Gucrrferi v, Tyson, (Penn.) 
24 A 2d 468, t'he court refused^ to extend the doctrine of Ioqo parentis to 
the exercise of judgment by school authorities for the medical treatment 
of t^e pupil in the absence of an emergency o¥ tne needs of the child. . 

It must be concluded therefore^ that the primarj dut> and responsibilit> 
of the school is to educite the child, not to serve a/ the parent of the child. 
Thus, the board of 6du( ation of a school district Is empowered by the legis- 
latuije to adopt reason Me rules and regulations as to the Conduct and 
so thai it may effectively discharge its primary 
ng children. Only In the (rare case will it be neces- 
es to be called upon to protect the personal welfare 
tody and to this end they may adopt reasonable 
are necessary and proper. 

de for their children as required b> law, and. school 
h the education mandated b> the people, thd role 
of law enforcement auttorities must be acknowledged and encouraged. The 
Michigan Supreme (Sourt in, Leisure v. Hitks, 336 Mich. 148, rpcognized 
that the orderly and efficient enforcement of law for <he protection of our 
society requires the prompt arrest and lawful detention of those persons 
honestly and reasonably believed to be guilty of crime. Delfiy in arrest may 
endanger the j^ublic by permitting .such persons to remain at large. Con- 
sequently law enfor(,efnent officers nfUst have reasonable and prompt access 
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to persons having information about the commission of crimes if they are 
to discharge their responsibility to protect s^ciety^ 

The variety of circumstances in dealing with juveniles' involves n any 
diffierent decisions. Take, for example, the case of the child of fif:een 
who ^as b^n part of a grc/up which has robbed a bank, kidnapped the 
^fcashier, and left him injured in the abandoned car. In this example, ;not 
to permit the police to take tjie child out of class and interrogate him forth- 
with would be manifestly ridiculous, 

On the other hand^takt the example of the eight-year-old boy who is 
actus^ by a neighbor of pilfering. In this example, the officer would be 
unjustified in interrupting the routine of the school. 

If your last question is premised upon the proposition that all children 
must be protected from all law enforcement officers, there appears to be 
no basis in fact or law foe such a sweeping generalization. On the contrary, 
the presumption obtains that all law enforcement officers are reputable and 
truthful men, not merely that some of them possess these virtues. People v. 
Schoos, (111.) 78 N.E. 2d 245. Officers of the law, in the absence of a show- 
ing to the contrary, are presumed to have done their duty. Payne v. State, 
(Okla.) 276 P.2d 784. ♦ 

It follows, therefore, that there is no basis to assume that all law enforce- 
ment officers will conduct themselves improperly and will in any manner 
violate the rights of children. As pjrotectors of the rights of society, the 
law presumes that Jaw enforcement officers will zealously observe the civil 
rights of children. » 

WTiere school authorities have* reason to believe that the rights of school 
children in^their custody would best be served by having a school officer 
present during the interview of the child by a law enforcement officer, a 
reasonable rule to that effect may be adopted by the board of education 
of the school district. Again it must be stressed that it is impossible for 
me to advance a hard and fast rule that will apply in all cases. School 
authorities are best familiar with local circumstance^ and rules and regula- 
tions adopted by them will be abrogated by courts onl> if they are basically 
unreasonable or arbitrary. . . • 

In this rcgsyd it is necessary to understand that although children ma> 
commit a^ts in violation of the law, they cannot all be charged, tried and 
puni^ed as criminals. The legislature has conferred ^elusive jurisdiction , 
over children under the age of seventeen year^ in the juvenile <^vision of 
the probate coUrt, pursuant to 'Section 2 of Chapter XIIA of the Probate 
Code of 1939.* 

Undir Section 1^ of the chapter, the legislature has specified that pro-, 
ceedufc under the chapter shall not be deemed criminal in nature. The 

cnigan Supreme Court has held that juvenile court proceedings are not 
criminal proceedings. Robison v. Wayne Circuit Judge, 154 Mich. 315. 

There can be no question tfiat the legislature can so provide for when 

' ' — # ' ** 

»Act 288, P.A. 1939, as amended, C.I. 1948' § 7.12 A.l et scq.; M.S.A. 1959 Cum. 
Sup|!>:§ 27^178(598.1) et sc(i. 
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^ *it conside^ criminal TctS o^diildr^n to be non-criminal, it is not seeking 
to pupifli a jmalefactor, but rather to. salvage a boy or girl >yho is in danger 
of becoming a malefactor.^^e^^/e lA Lewis, (N.Y.) 183 N.E. 353. 

Where a per^n is charged with aWiminal act and it is ascertained that 

. the oerso^ is under thel^e of seventen years, the jaw requires that the- 
proceeding be transferreq f6i;thwith t6 the juvenile division of the probate 
court i/nder Section 3 of Chapter JOIIA for proceedings thereunder. It 
should be noted that where ^ child is Wer the age of fifteen years and is 
changed with a felony, the probate judge may, in his discretion, ^« waive 
juriidiction over the child so that he may be tried in a couft of competent 
criminal juri!?dictibn an adult in accordance ^ith Section 4 of Chapter 

xiiaI / ' 

\yhere the juvepile division of the probaVe court retains jurisdiction ov?r 
a child who may have committed acts in Violation of the law, the court 
is charged 'under Chapter XII A of the Probate Code of 1939, after notice 
and hearing to dispense of the jcase as shalLlje appropriate for the best in- 
terest .of ti e child am society 

Triejadjiidication < f a child as a delinquent! upon an investigation resting 
primarily on an adnissic/n of a child that hd admitted guilt of a larceny 
was upheld in In re ^rfiughion, 192 Mich. 418. Similarly, an adjudication 
of delinquency based upon a' written confessicm of a twelve year old child 
after he had been wa med by the law enforcement officer that anything he 
said could bfe used a^jainst him was upheld iri Robinson State, (Tex.) 
204 S.W. 2d 981. f 

It should bei observed that in dealingi^with the juvenile, the constitutional 
safeguards guarantee! to a child are to be determined by the requirements 
of due process! of lav and fair treatment. The child is no, less entitled to 
these safeguards than m adult and, in fact, hecause of his tender years 
m^' be entitled W e'Jen grca^ter safeguards. Wiat constitutes due process 
of law must be ^^etJh ned liy the facts and ( ircumstances in each case. 
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vVp 1 require notification o(f the parents before inter 
, Slee Pee )). United StatesAllA Fed. 2d SS6, where the 
exhaustively reviewed. In a delinquency proceeding 
conducted in a juy^nile court, failure to advJse the child and his parents 
, of the right to <^^i^4el vas held to be a denial of due process of law. White 
V. Reidy 126 F. Sufip. ^67; In re Paff, 135 F. Supp. 224, Shioutakon v. 
District qf Coiumbia, i36 F.fed 666. See, foV example. Fairness to the 
Juvenile OffenOer^ 41 Minn, taw Rev. 547 (1957, Ap^il), especially the 
section on "Fallr Treatment ;^efore Trial" beginning ^t page 551, and 
references tnereln cited. 
\\Tiere/a diila is over the agff of fifteen but under seventeen, it is clear 
I that lie rpay he iried as an adult for a charge of committing a felony, in the 
I discretiq^ipf thejuvenile division of the probate court. Consequently, such 
i \ a child is affordeil all the safeguards guaranteed to an adult by the federal 
\ j.and state constitutions, y 

^ ,* Although t^e .Michigan ^rule as stated in People vrSharac, 209 ^^ich. 
I 249, holds that^voluntary (Statements made by an accused are admissible 

ErJc : f ■ . , -231: ^. 
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where no warning was given that such statements could be used against 
him, the better practice to follow in regards to children between the age 
of fifteen and^ seventeen is to warn them that statements made by them 
xcan be used against^hem as set.down by 'the federal court in Pee v. United 
States, supra. 

From' this analysi/I conclude that a^board of education, in its discretion, 
may adopt a nile or regulation, allowing access to school diildren over the 
age of fifteen y^r» by law enforcement officers only in the presence of a 
school official, who would be available to advise the child if requested and 
to ascertain th^t the child was informed of and understood his rights under 
the law. ✓ 
In summary, I conclude: s / . 

The board of education of a school district is vested with broad/diser^ion 
in adopting a rule and regulation perigitting certain groups or persons; in- 
cluding law enforcement officers, to have access to children oij^school prop- 
erty during school hours. The substance of the rule or regulation is^in the 
sound judgment and discretion of the board of education. / 
. A" rule or regulation allowing access, to school, children by laW enforce- 
ment officers, subject to certain reasonable conditions, will not by abrogated 
by a court unless the rule or regulation is unreasonable or arbitrary. 
" Law enforcement officers are empowered to arrest persons, includipg 
children, upon a lawful warrant or without a warrant if the officer ha| 
reasonable cause to believe that^he person, including a chiid, has committed 
a felony or for a misdemeanor committed in the presence of the officery\ 
rule that would allow a child to be removed frdm school only upon a prm^er ] 
warrant is not in accordance with law. i La 

The law presumes that law enforcement officers are reputable persdnfe an^ 
will do their duty. School authf)rities should cooperate with law enforcimrfit 
officers and should encourage children^ to respect lawlully cons^tuted 

authority. , ^ \ \ J 

Children over th^ age of fifteen years ijiay bfe treated as idults f(|r pur- 
pose of prosecution of crime in the disa?^tiori of Wie probatt court. A rule 
that would require a school officer toV^present (Hiring the interrogation by 
law enforcement officers of a schogHhild ove|r the age of fifteen bn school 
property during school hours would be reasonable. j /— ^ 

^ ' PAUL L. ADAMS, r, 

Attorney Geperal 
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AUTHORITY TO SUSPEND RULE-MAKING POWERS 

EDUCATION, STATE BOARD OF: Rule-makinJ power. | 
SCHOOL DISTRICT^. Power of boards of educ^itidn to suspend or ^x] 

students. \ ^ 

State Board o| Education is authorised to promul^te rules prescribi 
the procedurallsafeguards to be employed byjocal Ichool^ boards^ in t 
process of suspdnding or expelling students 



el 




State TOardLf jEducatibn ml^ re/iew decisions o| local boards concerning 
suspensJpns |nd^expulsioji for misconduct and may adopt rules prescribing 
the manner ' 



^r taking suldi appeals. 

• I 

Opinion No. AWS 
Drx JohnW.i A)rter 

Acting ^upeilnVendent of Public Instructiwtv 
Department offfiducation ^ 
Lansing, Michigan 



July 7, i970. 



You have requested my opinion on two'questions which may be phrased 
as follows: \ , " 

1. Doei^'the State Board of Education possess the authority, either by 
const! tutionaj grant or legislative enactment," to adopt rules governing 
the procedural safeguards to be employed by school boards in sus- 
pending or expelling students^or misconduct? 

2lftDoes the State Board of Education possess the authority ,..either by 
constitutional grant or legislative enactment, to review the decisions 
of school boards concerning student suspensions and expulsions for 
, ^ '-misconduct? 

In answering your first question, it is necessary to^examine Article Mil, 
Section 3 of the 1963 Michigan Constitution which provides: 

^ ."Leadership and general supervision over all public ejducation, including 
adult education and instructional programs in state linstitutions, except 
^ -as.Jto institutions qf higher education granting ba<jcalaureate degrees, 
'is vested in a state board of education?. . ^ 

A unanimous Michigan Supreme Court has held that, pursuant to 
Article Mil, Section 3 of.thp 19^3 Michigan Constitution, the State Board 
' Education has the constitutional authority and responsibility to promul^ 
ftte rules specifying the reqtiired length of a school day for elementary 
lid secondary students. Welling v. Livonid^ Board of Education (1969), 
52 Mich 620. In $o holding, the Courf^recognized^the authority of the 
ftgislafure to maintain and support a system of free public schools, as set 
forth in Article MIX, Scc;tion 2 of the same document, and as implemented 
by the school cide of 19SS, being Act 269, PA 19SS, as amended, MCLA 
§ 340.1,et seq; ^SA 1968 Rev Vol § 15.3001 et seq. .... 

It is clear th^t the State Board -of Education, pujrsuant to Article Mil, 
Section 3, has cdnstitutfonally conferred rule making power, Imlling^ supra. 
In addition, the legislature has Conferred rule making power Vm thp State 
Board of Education. ^ * . ^ , \ • 

In Act 287, P|\ 1964, as amended, being MCLA §388.1001 et^seqj MSA 
1968 Rev Vol Slll023(l) et seq, the legislature has provjd^d fpr the 
id functions of the State Board of Education/ Section 9 of 
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"The state board of education has leadership and general supervision 
of all public education, including adult education and instructional pro- 
grams of the state institutions, except as to institutions of higher educa*> 
tion planting baccalaureate degrees. ..." 

Section IS of the same act p^pvides: ' * 

"The state board of education shall prescribe rules and regulations that 
it deems necessary to carry out the provisions of this act . . 

Thus, the legislature hasp in plain and unambiguous terms, cpnferred 
rule-making upon the' State Board of Education to implement Jts general 
^supervisory power over public education. The State Board of Education 
may adopt and promulgate rules governing the procedural safeguards 
to be employed by school boards in suspending and expelling sjtudents 
for misconduct. ^ 

Section ^31 of Act 269, PA.IQSS, as amended, supra, compels parents 
of children between the ages of 6 and 16 years to send such children to 
the public ^ools with exceptions not here pertinent. In Section 740 of 
the same statute the legi3lat^1ias imposed criminal penalties for viola- 
Wons of th^ compulsor> education requirements. Section 356 of the same 
^act provides tljiat all persons of requisite age'liave an e^u^l right to attend, 
School in the school district where they reside. Thus, it is clearly the public 
polic>' of thi^state that children attend school and that children have an 
equal right to Lch attendance. ' , ^ 
This public policy is modified by, Section 613 of Act 269, PA 1955, as 
ended, supra^ which jjj^ovi<jes: \ 

TnS^^ard tnay authorize or order the suspension or e.\pylsion froml 
school H)f any pupil gi^ilty (jf gross misdemeanor or persistent dis-^ 
obe<fi|ence, or one ha\dng iiabits or bodily conditions detrimental to the 
school, whenever in it^ judgment the interests of th*e school may demand. 

Further, Section 614 of the samfe statute authorizes boards of education 
tbi make reasonable rules and regulations necessap for the proper managc- 
meht of tile public schools. The Michigan Supreme Court has ruled that 
students may be suspended or expelled for gross misconduct, not amounting 
to crin\Jna| cpnducit, and for persistent disobedience onthe reasonable rules 
^thc^hool. Holtnan v. Trustee^, o f, ^chool District Ifo. 5, Township of 
Avon ^^f^ ) , 77 Mich 605, 6flg. 609., * ' 

In adbis 613 and 614 ofAct 269,* PA 19^5, as aiiiended, supra, the 
legislaturcnas aXithorized school boards to make reasonacUie rules necessary 
pr the. management of the schools^ and to suspend or expel students for 
;3istent disobedience of §uch teasonable rulfes or for other misbehavior 
constituting gross misconduct. These statutorj se<^tions are silent on the 
conten^ of procedural rujes applicable to the process of student suspension 
or expulsion. However, the statutory grant of authority contained in Sec- 
tions 613 and 614 obviously carries with it the authprity to adop^ proce- 
dural rules relating to the process ot student^uspension or .expulsion. 
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Every word of a Matute must be given effect, if possAle, so that no 
, portion will \Se inoperative, KJn^ i. Second Injury Fund ( 1969), 382 Mich* 
480; 49^. In addition, repeals b> implication are not permitted if, by -any 
reasonable construction, the two statutor> provisions ma> be reconciled so 
that each provision serves some purpose. Valentine v. Red ford Township 
supervisor 371 ^lichm.m, j ' ^ 

These statutory provisions ma> beharnionized in the following manner, 
Ajny propeduraj r^ules promulg4ted b> the State Bdard of Education to 
effectuate itsgen&ral superVisor> .rule-making power, establish a minimum 
standard of procedural dub process and, to that extent, are binding upon 
school boards in the process of student suspensions and expulsions for 
^ ^.misconduct. However, boards of education, under Sections "613 ^nd 614 
of Act 269, PA 1955, as amended, supra, may adopt procedural rules that 
. afford greater procedural safeguards if thejl so desire. Moreover, in the 
absence of procedural rules b> the State Boa^-d of Education on any "riven 
aspect of procedure, the ryles adopted b> the, school board, are controlling. 
^ Your second question concerns whether thi Sl^le Board of Education, 
pursuant to^either the Michigan Constitution ^or statute, i^ authorized\o 
review the decisions of" school boards concernteg student suspensions Oi 
^ expulsions Jor m^conduct. It is clear that the State Board of EducatioA 
has constitutionally conferred jiower in the ejjercise of its general sijper-\ 
vision over .public education to te\ih\\ the declions of local s^Lhoj^/1|{oar8s.*^^ 
concerning th^^wspension or expfcrteion of stadenfj^. Welling, supta. Further, 
the authori)/tOvreview suth^declkrOhs h^ks been reposed in the State Board 
. of Education by legislativeUnactynent.. \ ^ ' 

; In Sections 9 and iS of Wt 287, PA 196 as .amended, suRra, quoted 
above^ the l^islature, has dfcclardd that the StaM Board of Education has 
general supervision over public education and authorrzed the State Board 
, of Education to prescribe rules jt.tteems jnecessar>\ to cafi:y out the pr 

'^^ sion^of the statute. Pursuant to th&e statutory sections, the'Sute Board 
^ of Education ma> review decisions of school boards on suspensidhs and 
^'^xpulsions for misconduct undef Section 613 of Act 269, PA 1955, as 
amended, supra, and,, to that end, may adopt rules prescribing thT 
for taking such apf)cals. In this wa> the State Board of Education ^a> 

. "^^rcisc its poyver of general supervision 4nlhe.area of student suspensions 

, and expulsions for misconduct and effectuate an> procedural rules it may 
adopt in this area. . i \ 

However, in the ajbption of rules authorizing appeals from school board 
decisions, h niust be observed that, pursuant to Section 613 of Act 269, 

. PA 1955, as amended, supra, school boards have discretionary authority 
in the matter oT suspending or expelling students for misconduct. In re- 
viewing discretionary acts of school boards, aourts do not substiti^te their 
judgment for that ^the school official^. Rattier, review is limited to as- 
certaining whether the sdjool boar4 has abused .its discretion. Hiers v, 
Detroif SnperhtUndent ofschooh (\9(>si,Z7t Mich 215, 234, 235. Here, 
^ilso, the general supervisory power of th^ State. Board of Education in the 

/ ' - ■ ^ ' ' ■ ■ . 
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area of re\iewir|g student suspension^ and expulkionb b> school boards on 
the merits shouli^ be used to ascertain whether the local board of education 
has abused its discretilm in etther its finding of student mtsconf uct or its 
imposition of the penalty for such misconduct. ^ 

In Summary, it i^ the opinion of the Attorney General that, the Staje 
Board of Education ma> promulgate rulbs prescribing the pro(;e( ural safe 
guards to be employed b> local school boards in the process of suspending 
or expelling students for misconduct under Section 613 of Act 269, PA 
1955, as amended, supra. Further, the State Board of Education may" review 
decisions of local school boards concerning student suspensions ot e^pul 
sions for misconduct, and to that end, ma> adopt rules prescribing the 
manner for taking such appeals. 

FRANK J. KELLEY 
' , Attorney General 

C, LIMITATION ON WITHHOLDING QF DIPLOIV^A 
SCHOOLS. BoarHs^f education — authority to withhold diplom^. 

The board of education of a school district is wminnt antriQilty, as. a 
disdplinar> measure,. to withhold a high s^hpoi diploma from isltident 



who has fulfilled all of the academic r6qu^ements 4or graduation. 



No. 3545 

Hon. Lynn M. Bartlett 
Superinteaident of Public Instruction 
The Capitol 
Lansing, Michigan 




August 29, 1960. 



By Assistant Altohiey General Krasicky. 

You adivse this office that a number of students, having satisfactorily 
completed their academic work in the high school of ^ school distpct, 
attended ^^aduation exercises, where dumm> diplomas wpre publicly con 
f erred. Later, the senior class made a trip and several members of the 
class violated rules as to drinking and other like misconduct and on the 
basis of this, the members of the board education have refused tp sign 
their diplomas. 

Based upon these facts, you ask, the following question: 

"Dees a board of education have authority, as a disciplinary measure, 
to withhold the high school diploma of a student v^ho has fiilfilled all 
of the academic requiremeiits for graduation?" 

The people have reposed the control of the school in the legislature, 
pursuant to Article XI, § 9 of the Constitution. 

This authority over education extends hot only to the division of territory 
of the state into school districts, but to the regulati^ of the powers and 
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duties of local boards of education that are created to operate school dis- 
tricts Jofi£s V. Grand Ledg\ Public Schools, 340 Mich. 1. • 
. The law is \vell settled that school districts have only such power as is 
granted to ^them by the legislature, Jacox v. Board of Education, 293 Mich. 
126. ' \ ^ 

Act 269, P.A. 19SS, as\!amended, is known as the Schoi^l Code of 19SS. 
Section 614 of the School Code o'f )9SS provides as follo\vs: 

^ "Every board shafl have authority to make reasonable rules and 
! regulations relative to anything whatever necessary " for the proper 
establishment, maiAtenance, management and carrying on of the public 
schools qf such di^rict, including regulations relative to the conduct 
of bupils concerning iheir safet> while in attendance at school or en route 
to and from scl^ool." \ * ' 

By section 613 the legislature has expressly empowered the board of 
education of the school -district to order the suspension or expulsion from 
school of an> pupil £uilt> of gross misdemeanor or persjstent disobedience, 
^vhen in its judgment the interest of the* school may demand it., 
y The ri^ht of a board educ/ation of a school district to enact rules and 
regulations for the be|bavior or.students on school grounds as well as away 
from school has beenlupheld d> the Michigan Supreme Court in Jo^es v. 
Cody, 132 Mich. 13, the Court' holding as reasonable a rule that required 
pupils to go directly hime it the close of school. 

The legislatqre has,, by fexpijess grant, ei|abled the board of education 
of the scho6l district to'^withnold credits or not^to graduate an> person who 
has krto\^n;ly violated, the provisions of Chapter 2^, Part 2 of the School 
Code of 19! 5 aS^mend^d, biing sections 921-924, which make it. unlawful 
for any student to organize, join or belong to any high school fraternity, 
;^ority, or Dther secret socielty. • \ 

, It\ a divided opinion, the Michigan Supreme Court upheld the refusal 
W the^ board of education to graduate a student that had willfully joined a 
\nigh school fraternity in State i\ Sexton 253, ^lich. ^, under a comparable 
statulor>- authority. Of interest is the dissenting opinion of Mr. Justice 
Potter concurred iaby two justices, which held that the credits earned by a 
pupil are valuable. As property rights, they cannot be taken away from him 
without violating the Constitution of the State and the Fourteenth Amend- 
ment of the Constitution of the United States. 

In the construction ofistatutes, the Michigan Supreme Court has held 
that where the legislature has enumerated the powers of its creature in ^ 
particular field, powers that are not enumerated are withheld. Scbewaing 
fndhslruss v. Village of Scbewaing, 337 Mich. 530. * ♦ , 

It folldws that the provisions of Chapter 28, Part 2 of the School Code^ 
of 1955 must be construed to withhold from the board of education of afty 
school district the right to deny. credits or not tc^ graduate any student 
who, after satisfactorily completing his academic studies, violates other 
rules and regulatfpns of the school district. 
This ruling finds support in the decision of the Iowa Supreme Court in 
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Vhkhtine v. Independent School District of Casey, h3 NAV. 4^4, where 
the Court held thai a student who had satisfactorily completed the 'pre- 
scribed course of study in^the high school could not be denied a diploma 
for the reason i^at the student refused to otis^i^^e certain requirements 
'relative to th^ graduation exercises, holdirtg that a student who has honor-* 
ably passed through the prescribed course of study ^entitled to a diploma. 
The Court ruled further that the board of education^ Vas obligated undet 
' law to issue the diploma to the student. ^ . 

Mandamus will Ue to compel a school officer to sign a diploma. Hamlett 
v.i?<rfd(Ky.), 177S'.W.440. * ^ ' 

Therefore, it is the opinion of the Attorney Gerferal that* a board of 
education of a school district is without authority^ as a disciplinary measure 
to withhold the high school diploma of a student who hasJulfiUed^ the 
academic requirements for graduation. ; | , 

/ PAUL L. ADAMS 
/ ' Attorney General 

D. SCHOOL. REGULATION OF GRIMING . 

^ ' ^ ^ No^rember 27, 

pr. John W. Porter V 1 " ' \\ / 

Superintendent of ]|^ubliciInstructton , ' / 

Deparlnient of Educatiod , . , 1 I , / , 

Lansing, Michigan 48913^ ^ ^ ^ 

Diear Dr. Porter: 

You state that the State Board of Education, by fqrmal actioi^, requeslefi 
you to seek my opinion "a«^hether local bqards 'of education have the 
le^al right to refuse education to students Because of their dress style or 
tteeir hair style.'* You furthet state, that the.opiiiion request is "predicated 
on State Board of EducatTon piscussion that assumes that a student's 4j^ess,\^ 
grooming, or appearance has not materially disrupted th^.learning nrocess, 

^ is not obscene within staiidar(^s set forjh by the U,S. Supreme Couti, of-ia^ 
not ^ real and present danger to the health of other persons in . the school 

^xommunity." ' \ \ 

You appear, therefore, to* ask the 'following question: 

May the board of educati^^n of a school district suspcpd or expel a student 
because of his (or her) hair style or dress'&tyje where the student s dress, 
grooming, or appearance has not niateriall> disrupted the learning pro- 
cess, is not obscene within the standards'set forth by the JL^S. Supreme 
Court, or is not a real and present danger to the health of other persons 
' in the school community? 

The legislature has vested in ,the*boards of education of school, districts 
' not only the authority to make reaspn^le ru]e^» ^nd regulations relative 
. ^to the con\luct of pupil§, but also tiie aXithorCty to suspend or. expel for 
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persistent disobedience thereof. MCLA 340.614,, MSA 1S.3614, MCLA 
•3-40.613: MSA 15.3613. 

In discussing these provisions in Davis v. Ann Arbor^Public Schools, 
313 F Supp 1217 (ED Mich, 1970), fudge Talbot Smith said: 

*The qualification imposed b> law ,u >on the above, is that the authorities 




act neither arbitrarily^ nor capricLou 
deal with increasing number^ of st 
problems presented to the. various 



1> (citations omiuid). The schools- 
idents from all v alljis of life. The 
chools differ widely. Consequently 



their powers in these areas are plenaK , subject only to the qualifications 
we have noted. The> must not only Wovide a suitab^^ environment for 
stu9y, and for relaxation, but must also uphold and protect the authority 
reposed in the teachers in. the institi}trt)n. Without tpese powers* they 
h&^e no power to guarantee tl^e atjtaini^ent of the ^ucation entrusted 
taHhem. I 
Thus it is that the school authorities may and do formulate rules and . 
^regulations thought necessary or desirable for the maintenance of an^ 
orderly program of classroom learning and conduct. In so doing they 
j have a .wide latitude .of , discretion, subject only to the restriction of 
* ^reasonableness. And so l( is, also, that the courts do not rule upon the 
wisdom of the rules, or their expedience, but merely, as' ^ubstantive 
^ matter, when in issi^e, whether they are a reasonable use oTauthori ties' 
^ power and discretion to maintain order ^nd decorum by all appropriate 
means, including suspension and expulsion/* page 1226. 

Although the subject nks not been colisidered by the Michigan appellate 
courts,* during the past s^eral years the matter of school district rules 
relating to hair and dress sWles, particularly hair, has be? n the subject 
of much Jitigation in the federal courts. The status of this litigation is sum 
marized in StuU v. St hoot Boardsof the Western Beaver Junior-SetMOr Hkh 
School, 459 F2d 339 (CA 3, 1972^, as follows: 

"In its opinion in Massie v. Heni% 44^ F2d 779^ filed Februiary 2,)972, 
the Fourth Qrcuit joined the First, Sfeventh, and Eighth Circuits in holding 
regulations limiting the length of hair invalid, at least in the absence of 
persuasive reason and persuasive proof to support their promulgation and 
enfprcement. The Fifth, SixthV Ninth and Tenth Circuits, oii the other 
hand, have refused to interfere with school regulatrins that prohibit long 
hair styles, essentially on the b^sis that the right to .select of one's hair is 
too insubstantial to constitutc^a right pratected by theVderal Constitution 
and therefore to warr^t federal Court consideration. On^ix occasions rfow 
the^ Supreme Court has denied certiorari, and on three^f these strong 
"dissents have filed," (footnotes omitted) pp 342-343. 

In Stull, the Court of Appeals Jor the Third Circuit cast it^lot with the 
Court of Appeals for (he First Circuit. 

♦In March 1974, tlie Michigan Court of Appeals for the 2nd Division rendered «n 
opinton mvAhdating a groWnmR rcpulation of the Lake Shore School DistricfXs being 
1.1. \ ' . ' \ * 



unreasonable. 
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As indfcated in Stull, the outcome of the mjjltitu^nous ca^es depends ' 
primarily^upon the deciding court^s view of ihe consfkutional protection 
aftprded the individual in his choice of hair style. WTieiAthe Court holds 
as ^ matter of law that hair length is constitutionallyVotected, even 
though it expresses nothing more than indivicfual taste, the school district's 
rule is h^ld to be unconstitutionaly.because of ' the substantial burden of 
justificatioTi placed upon th^j Wiufea tor of the riile. IllOstratlve of this 



p 702 (WD Wis, 1969), aff'd 419 



type of case is Breen v Kaftl, 296 PSuh. 

F2d 1034 (CA 7, 1969), cert den 398 U5 937 (1969). 

The other approach is fourid^n iase;; like Olff v pastside Union Hi}^h 
School District, 445^P2d 932 (CA % 1)71), rev»gy305 F Supp 55? (ND 
Cal, 1969), cert den 404 US 979 (l^7,:>. These ckses hold tllat there is 
a presumption of constitutional validity in the rulej adopted by boards of 
education of school districts relating to hair and dress stjjles. that unless 
and until the complaining party showsf that the v\ik has no reaspnable 
\ connection with the operation of the scliool systern— that the rule is not 
reasonably calculated to maintain discipline, not conducive to education 
and not propep in the maintaining" of proper standards of decorum and a 
whnlesonie academic environm^t^no constitutional impairment has been 
established. This is the approaeh of the Court of Appeals for the Sixth 
Circuit in which jurisdiction Micftij^an is located. Jackson v Dorricr, 424 
F2-d 213 (Cf6, 1970), Cert den 400 US 850 (1970). Gfell v Rkkehnan, 
441 F2d 444- (CA 6, 1971), aff^g 3 13 F Supp 364. ' 

Generally, this is also the approach of the state courts. In Leonard v 
School Committee of Attelboro, 394 Mass 704, 212 NE2d 468 (1965), 
the court said: 

"We are of opinion that the unusual hair style of the plaintiff could 
disrupt and impede the maintenance of a proper classroom atmosphere 
or decorum. This is an aspect of personal afjpearance and hence akin to 
matter's of dress. Thus as with any untisual, immodest or exaggerated 
mode of dress, conspicious departures from accepted customs in the 
matter of haircuts could result in the distraction of other pupils, (tm- 
'phasis supplied) pagejl72. 

At least one United States District Court has determined that hair cases 
do not present a substantial federal question and, accordingly, should, be 
left to the state and its courts. Alberda v Xoell/^22, F Supp 1379 (ED 
Mich 1971), Roth, J. ' 

The legislature in vesting the bbards of education of school districts, 
with the authority to adopt rules and regulations with regard to student 
tondiTct amppsed a standard of reasonableness. Thi^, is the equivalent of 
the test applied in Leonard v School Committee oj Attelporo^ supra, and 
in the, two Cou^t of Appeals for the Sixth Circuit cases ^iscussed above. 

Further, it ^ould be noted that what is reasonable is vdetermin^d by 
the facts and circumstances of a particular case,.\vluch mL vary vastly 
fropi school district t)i school district and tjVeSCoccasionaJly , within a 
given schodl.district. Z)\f/5, supra. This, at least, is one explanation as to 



why the rule-making power in thisjieg^ was grpt^d to the boards of 
e<^UC3tk)n of school districts, in tha^bsence of iny^ rult by the state.board 
of education. ' ' . ' 

In summ^, research has failed to disclose any decisions by Michigan's 
appellate courts Concerning student hair and dress styles .♦ The fedeial 
appellate courts arelharjjly split on the question of thjp validity of schobl^ 
board regulations governing the length of hair and ithe Urtited States ^ 
SliD reme Courts has denied certiorari in the long hair cases. At the present 
tinie, the law applicable, to Michigan's school districts is that enunciated 
by the Uriited States Court oi Appeals for the Sixth Ciituit uhich includes 
the State of Michigan within its jurisdiction. . * • ^ . 

Based on the decisions of the United States Court of Appeals fbv i\ie 
Sixth Circuit, boards of e\iycation may adopt rules and regulations relating 
to student hair and dres^ styles and exclude frorn school students who 
disobey such rules and regulations, in th^ absence hi a sho\Ving that such 
rules and regulations are not reasonably related td valid school pyrposies 
including maintaining school discipline, providing an academic environ- 
'ment free from disturbance and disruption, promoting studeht safety or 
other valid educational purposes. Jackson v Dorrkfr supra, Gjell v RickeU 
man, supra. Under th? rational basis test enunciated by the Court of Ap- . 
peals for the Sixth Circuit, there must be some reasonable relationship 
between the hair or dress rule in question and the furtherance of valid 
schoolpurposes by the aboard of education. However, the Court of Appeals 
for the Sfxth Circuit has not limited the enforcement of hair and dress 
rules to the tnree. categories outlined in your question. 

- , * FRANK J. KELLEY 

T , ^ Attorney Generak * 

E. FREE PUBLIC E^UCAtlON 
. • ' - MEMORANDUM 

To: State Boar^d of Education ^ Augpst 12, 1970 

From: Eugene Krasicky 

Assistant Attorney General ^ 

Re Scope and application of the'Michigan Supreme Court decision in 
Bond, et^al v. The Public Schools of \\it\Ann Arbor School District, 
opinionlissued July 17, 1970. •* ^ \ • |* 

Introduction j . 

^50%? ^^^^ Michigan Supreme Court unanimously held th/t 

the provisions of Article VIII, Section 2 of the 1963 Michigan Constitution, 
commanding the legislature to '\ . . maintain and support a system of free 
public elementary and sect)ndary schools . . included free textbooks and 

* Sec earlier caviat 
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school supplies/ This dedsion has prompted <]pkny requests concemingTts 
si^e and application to a variety, of charges .currently imposed in one or 
more public school jliistrict^. This memorandum will provide clarification 
of the controlling law although it must be observed that it is virtually, 
impossible to anticipate alKthe potential questions in the area of charged 
and fees. 1 . ' . • 

, » I. 'Matters Adjudicated ifj Bond 

Ar General or Registration Fees ' \ 

In Bondy the Circuit Co irt held the generaLfees, which were referred 
to as registration fe^s, invalid ^nder Article Vlfl, Section 2 of the 1963 
Michigan Constitution. The Supreme Court granted, the refund of general 
fees collected after commencement of the suit, thus confirming the holding 
of unconstitutionality. This, it is crystal clear that pchool districts may 
not impose any general fees or registration fees. | 

p. Materials tickets charges, or xourse fees ' ^ ^ 

In Bond, the "Circuit Court held the Materials tickets charges, referred 
jto as course fees, invalid under Article Mil, Section 2. These fees were 
.paid by each child, prior to taking certain courses such as industrial art, 
hom^ economics and art, to pay for the cost pf materials used in the Course. 
The^tircuit Court denied the requested remnd of these fees, as did the 
Coi^tt of Appeals, although the Court of Appeals affirmed the basic holding 
of the trial judge as to the invalidity of charging the fee. This issue was 
not raised in any way in the Supreme Court. Thus, the conclusion *is com- 
pelled that school districts may not imppsc ariV course fees or materials 
tickets charges. 

. In this regard, it should be noted jthat in OAG No. 43^7^1963-64, pp. 
484-a6, it was held that', under Article VIII, Section 2 of tl^ |963 Michi- 
^ gan Constitution, school districts were baited from charging either regis- 
tration fees Or course fees. Thus, the^^ decision in Bond on these items is 
hardly ^ new deyelopment in the law affecting school districts. 

C. Interscholastic Athletic Fe^ , 

The Circuit Jtidge held the fees for participation in interscholastic 
athletic activities unlawful, under MSA 1968 Rfev Vol §15.3788, for the 
reason that defendant s official policy did rtot take into account those stu- 
dents who could neither pay the fee nor ea^ it. No appeal, was taken on 

this tesue by either side, , * \ 

^ V ^ . , ' " . ^ 

B^Textbpoks and school supplies • * 

"The trial judge and the Court of Appeals held that Article VIII, Sec- 
tion 2 does not include free textbooks and school supplies. The Court of 
appeals .specifically ruled that the^ord "free" employed therein, was not 
to be equated with I 
App S06, SI 2. The 



I the words "withojut cost or charge," See (1969) 18 Mich 
e Supreme Cour^, at p. 6, express^ reversed that Vufing 
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However, the Supreme Court, at pp. 6-8, c^^arly indicated that the ques- 
tion still remains as to what is "free.*' Textbooks and^ school supplies are 
free only becaiise: 

"Applying either the 'necessary elements of any /Ichoors activity' test 
or the 'intej r^l fundamental part of the elementary lira secondary educa- 
" tion' test, il is clear that |)ooks and school supplies are an essential part 
of a systen of free public elementaiy and [second iry s(;hools." p. 8. 

Thus, the lioldrng onjl^e questions compels the ( onclus^on th^t school 
districts, musj: provide free textbooks and scjiool si pplies. However, the 
rationale of the holding clearly indicates that not avery aspect pf public 
elementary and secondary education is free.^ . I 

^The (^pinion in Bondy supra, does not draw any <!istin :tion be :ween re 
quired ahd elective courses. Further, the decision is riot based upon whether 
the costVf the textbook or school supply is large or small. Rather, the 
.decision iSy premised upon the idea that textbooks and school supplies are 
essential tV ehment^ry and secondary .education. Thus, the diicisiow is 
.given meaning, in concrete circumstances, by referencd to the required 
items in the curriculum ofi the various public sfchool districts. ' 

The unanimous holding in Bond precludes any rental fee for textbooks 
or any requirement that students purchase their textbooks froiln private 
sources. This holding also prohibits any Charge for such required instruc- 
tional materials as work Books, weeWy readers or other required magazine 
-'subscriptions. These items, to the extent they are required for use in the 
classroom curriculum, must be provided free 6f charge by the schopl district 

The decision in Bond also means that school districts must provide, with- 
out charge. Such school supplies as paper, pencils and crayons together 
with whatever other supplies are required for\use in classroom activities. 
This would also include the materials to make whatever projects are neces- 
sary to meet the course requirements in such classes as sHop, industrial 
education, home econQmics, art and draft?hg. In addition, musical instru- 
ments must be provided free, on a reasonable basis,' to the extent that they 
are required for use by qualified students enrolled in curricular mijsic 
courses who do not voluntarily provide their own instruments. 

A towel fee may not be imposed in cbnriection with physical education 
courses. Also, lock and locker fees for usage during the school day for thr 
purpose of storing books, supplies and clothing are prohibit^ed. In this 
context, these items, ar^ jatQcssary elements of the school's curricular 
activity. . \, * ''\ 

II. Other Typ^s of. Fees and Charges in Light 

OF iHE Division in Bond , '-^ 

A, Fees for extracurricular Activities ^ ^ 

. In Webster's Seventh New Collegiate Dictionary, p. 296, the tyord 
"extracurricular*' is defined, in substance, as school activities outside "the 
scope of the regular curriculum that carry no academic credit. The aistinc-. 
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j ti^n between curricular and extracurricular activities has previously been 
^ recognized by the Michigan Supreme Court in the case of Cochrane v, 
Mcskk Consolidated^School District Board of Education ( 1960) , 360 Mich 
390. In Cochrah^supvayjusike Kayanagh, writing for affirmance, in an 
nbinion concurreoV^i by uh othef justices, stated the following: 

. . Football contests )etween schools are extracurricular* in nature. 
The right to provide sucl activities is clearly recognized, Con^itutional 
provisions and statutes gi ring the right to receive education and^hysical 
training cannot properly be saiJ^to include interscholastic sports as a 
necessary requirement of Education. . . (p. 418) 

IH Paulson, et^al ik Minidoka County School District No. 331, et al 
^^70), 463 P^2d 935, the Idaho Si^reme Court ruled that optional social 
aird 'other extracurrricular activities were not necessary elements of a 
public schoor education. Tl)us,^ the Court concluded that such activities 
need not be provided free of chartge under the Idaho Constitution. 

Thus, based upon the language quoted above in Cochrane, supra, to-' 
gether with the ruling in Paulson, supra," and the rationale employed in 
the Bond case that only necessary or fundamental aspects of public educa- 
tion liiust be provided free, i;t is concluded that voluntary extracurricular 
activities need not be provided free of charge under Article VIII, Sections2 
of the 1963 Michigan Constitution. Consequently, such items as fees for 
participatioji in interscholastic athletic activities, admission fees to school 
athletic contests, dances or plays, school club or class dues, and charges 
for school yearbooks or caps and gowns, are constitutionally permissible. 

However, they are only permissibly to the extent that participation 
in such activities is optional with the student outside the regular curriculum. 
Ajjy activity in which students are graded or evaluated and academic credit 
i& given, or any activity in which, participation is required for obtaining 
a' diploma, does not fall witliin the phrase "extracurricular activity" as 
employed herein. ^ ' • \ ' 

. ' Moreover, it should be observed that fees for .extracurricular activities 
'are subject ^ appropriate statutory regulations. For e.xample, the legis- 
lature has chosen to regulate the charging of insurance fees for participation 
in interscholastic athletes. •(See MSA 1968 Rev^Vol §15.3788). Further, 
fees for student activity cards designed to cover the cost of various extra- 
curricular activities in a lUmp sum are only permissible on asvoluntary 
basis. This type of fee may not be imposed generally upon all' students 
^ regardless of wWther they" choose to* participate m the extracurricular 
activities. Paulson, supra. Further, any sanctions for f^lm^to pay reguired 

I fees for extracurricular activities may only relate to pardap?K«jijn the . 

I Specific extracurricular activity for which the fee was not pbid. 

B. Charges )or^ damage or loss of school property and refxtndable deposits 

The decision in Bond obviously did not create any right. in students 
to abuse or lose the public property of a school district. Pursuant to MSA 
1968 Rev Vol § 15.3578, boards of education niav make and enforce rules 
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preservation of sch)ol dTstrict property. Further, 
19'6fe Rev Vol §15.38^6, boards of education . may 
regu a^ons for the carefgil use and return of v textbooks. 



,ind regulations foi 
pursuant to MSA 

establi5h^rules andlregu a^ons tor tue careful i 

Thus, it IS cle^r that boirds of education may charge students fbr damage 
, to books and Supplies, over and aboVe OE<|linary wear and tear, and for 
the, loss of books and su )plieS. ! 

In this regard\ there s also substantial siipport for the proposition that 
boards of education m<y impose reasonable refundable deposits to cov< 
damage to textbooks over and above ordinary wear and tear. Segar, et/al 
V. Board of Edui)^tion i}f the School District of the City of Rock ford (ill 
1925), 148 NE 289,'aid Paulson, supra, at page 938, Footnote 8. Such 
deposits, if both reasorable and refundable, would also be permissibly for^ 
school Supplies of substantial value that are not consumable items. Any 
required deposit should n(/t exceed several dollars in amount. Further, ^ 
provision must be made for those children unable to pay the deposit m a 
manner that is reason£tbl> calculated to protect them from embarrassment. 
This can best be done through contact with parents, rather than children, 
in determining inabiirty to pay, whenever possible. 

Finally, it should b^ observed that it is the school officials who deter- 
mine the quality and quantity of school supplies, such as paper and pencils, 
that are reasonably required for use by the pi^pil for a given length of 
time. Also, any pupil who voluntarily decides to bring his own school 
supplies may. do so. 



f . Miscellaneous items not covered under the Bond decisions 

^he express language of Article VIII, Section 2, relating to elementary 
an(^secondar> education, obviousl> does not include adult education courses ^ 
offet^ed by the public schools. Also, during the oral presentation of this 
cau^d befgre the Supreme Court,^ it was stated, in response to questions 
from W bench, that no claim was being made that Article VIII^ Section^ 
included free food or clothirtg. Consequentl>^>^£opinion in Bond cannot ^ 
be read as requiring either free school lunches or**elQthing under Article 
VlII, Section 2 of the 1963 Michigarf institution. 
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' MICfflGAN GUIDELINES ON STUDENT RIGHTS 

AND RESPONSIBILITIES 



\ 



X 



with quest 



There is no. do^bt that during the /past sev 
teachers, ajnriinistrator% and parents hare become m 



ons about the rights and les 



Dnsibiiities 

groups witiin thej schools. This highly complex ani 
issue is being raised during an era In vrhic i the moa 
being asked by society are in regard to huma 




yal years, studenlts, 
feasmgly concerned 
of individuals a 
sometimes, volatile 
pressing questions 
rights and social 

responsibilities The problem of student; rights can be viewed, therefore, as 
a manifestation of a much larger social pnenomenon. \ 

This docuhnent addresses itself to the riphts and responsibilities of the 
parties most intimately concerned with this issue. Effjorts have beex^ made 
to eliminate statements which represent moral judgements and opi^iions, 
and confine this document to statem^ts and positions which can be 
substantiated by recent court decisions or other official actions. In this 
Vespect, the intent of tHIs documentis to provide a source of information 
and Suggested guidelines to local school districts in the development of 
their own policies on student rigpts and responsibilities. 

The Michigaj^ Department oi Education has involved many people 
^ from ai many diverse $^ool ai^|Raa possible — teachers, administrator^, 
students, parents, and Departmental personnel — who have worked 
together in the development and preparStiqn of this document. Mr. John 
Dobbs of the Department hfas coordinated this input, and Mr. David 
^^vyman, also of the Departrhent, wrote the initial draft. Ttie Department is 
particularly grateful to the Ad Hoc Commission on Disorder and Disruption 
ii^ Michigan Secondary Schools which spept many hours reviewing and 
discussing the prelimlnafV materials for thes^ state guidelines. iK addition, 
the State B0ard qf Edjacation and staff expresses its appreciation to the 
Michigan Education ApociatiOn, the Michigan Federation of Teachers, the 
Michigan CorigreSs of School Administrators Associations, the Miphigan^ 
^ Association School Boards^, and the State Advisory Council on 
Elementary ancKSecondary Education for their invaluable contributions tp 
these guid§llnesN f ^ ' / ■ 

Although no specific recommendations are made in this -document 
regarding how loca^ boards of educat/o n mighl ^chieve the goal of 
effective student Vights ^(fid responslb>JiHS$r it is the intent o{ thp State 
Board that (t) each district promulgate a formal written codfe oi student 
conduct. (2) make It public and accessible to all students and parents, and 
(3) within the document, define as precisely as possible student rights and 
responsibilities, including unacceptable student behavior and penalties to 
be imposed when sqch behavior IS exhibited. The ,Srate Board of 
Education Is hopeful that local boards will find this publication useful, and 
tj)«r Department will annually review its conte^ntfor revision and ugidating. 

John 'W. Porterl 
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A. BACKGROUND INFORMATION W 

The State Board of Education s 197r publication. The^Ooipnion Goals 
of Michigan Education, identified under/ Cai^nship and Marality. xGoal 3 
— Rights and Responsibilities of Students, states: \ \ 

"Michigan education must recognize and prof^cTT/i©- individual 
and legal rights of students as/people and as citizens, regardless ' ^ 
,of race, religion, or economic status. Together Mh these rights^ 
'^students must accept responsibilities sUfd disciplines essential to 
our society. Implicit in this goal is the recognition of the 
^ corresponding jights of parents, teachers, and other pjarticipants 
in the educational process^*' ' ' ^ 

Because of a variety of numbers an^l types of unprecedented 
incidents, t^p general issue of students rights and responsibilities has» m 
the past ffve tp ten years," becorpe a matter of considerable concern in 
Michigan and in the nation. This educational concern, similar to others of a 
cowtroverslal natiire, is manifested by students, their parents, and the 
general pudic, and. it is Of particular: interest to those school board 
members, school adniinistraiors. counselors, andteachers whose respon- 
sibility it is Jo maintain, administer, and opierate^lt^ public system of. 



\ 



elementary and secondary ^eciucatioji. 



/ 



Inquiries pertaining to sttldents^righ'ts and responsibilities received by j 
the Mictiigari Department olf Education indicate an incr^smg peed to 
know** b^ local school officials. By the' same token, questions and 
complaints received from patents and students upderscore both the ' 
necessity for current information and the variance of present praptice 4n 
handling issues of school control of student behavi6r. / \ 

S. PURPOSE OF GUIDELINES * f " 

This publication attempts tojpreserjt a set of guidelines for the use of 
local school officials as those 'pnicials attempt. to deal with the complex ^ 
and often troublesome problems arising frorri the schools attempts to 
maintain ^ an educational enyironment conducive to learning. These ^ 
guidelines dre merely tha^. they are not meant to be mandatory impositions 
placed upon local school districts, and their officials py the Sfafe. 

The need for guidelines of stuiient conduct is also reflected in 
increased litigation cpncerninQ studer^t behavior. The mixed findings fn 
recent court cases have poyifed oiit^he lack of set procedures that ensure 
student and school board rjghts. > 
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Thesd guidelines describe ar^ of opncei'n as>odicated by ree^t 
litigation., questions received from local so(\opI dist^rict^ and complam 
recepcftir f rom parents and students. They aflso present, as a frame o 
ref^nce. the status of curr^t school law yfbere arid as it applies to the 
•^rekof students' rights responsifDilitids. 

, * k\ ' 

C. ORGANIZATldN Of DOCUMENT 

Th6 document is divideil into five \najor sections. The fi|&t sectf 



fo? 



pre^nts background information and s\ates the purpose and need 
such a document.N. ^ \ ^ ^ . - V 

The second.«ftetio>\describes the aspects ofjcurrent law and practices 
relative to student behavtor.. * ^ 

The third^Sction deals^ with s*pecific student behavior in' terms of 
rights and responsibilities. Approximately twelve major areas of student 
behavior and concern have been idervtified. School dt^iqts experience the 
most difficulty in these areasl hence, sugg^ted procedures have beerl 
recomntended for local schoO ' district consideration. * . \ 

Because of the very high jegree and anxiity on the part of parents, 
students and admlmstrators, the twelfth ,^re^ of student behavior — 
.suspension of students — is discussed separately m the fourth section of 
the document along with guidblinjes for procedural due process. 

. The fifth ^section is ,a su/rimary of the document with requests for 
continual review an<J reevaluation by the educatior^l* student, and citizen 
community. 
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jcurrent law and practice 



A. AUTHORITY OF LOCAL BOARDS OF EDUCATION 
(1955) PA 269 MCU 340.1 ET. S^Q, MSA 15.3001, E 



as the SchodI Code, 



tfeG ts known 

/ ; I 

. Section 614 of tt^e School Qode authoKzes local bOarijs of education 
to enact ' / ' i 

",\ , reasonable rules and reguiations relative to anything 
whoever necessary for the proper establishment^ maintenance, 
management and carrying on of the public schools <jf such 
" disfcict, including regulations re/af/ye fo the conduct q/ pupils 
^ concerning their safety while in attendance at school of enrpute . . 
. * fo and from school." 

Nevertheless, as local school boards and school officials adopt rule^ 
that maintain an environment conducive toJearning^ they must also 
consider other criteria: the 'authority of the 
State Board of Educatioh, the rights of students, and the responsibilities 
students. 

./ ' 

b!' AUTHORITY OF THE STATE BOARD OF EDUCATION 

The State Board of Education,, ufider its leadership obligatiAni 




,. under 
ntsj and 



^the issue of students' riQbts and responsibilities to 



/ 



important matter, but one best administered t>y \Qcai scF^ol distnc 
State Board to this point has restrictec^ it^ official actioKm this^ apa ti 
Simply requinngJocal distnctsfto adopt.wrjtten codes of stodent cordud 
The text\?f \t?e Board's resolut on datea December 9, 1970, 1s^ foJows 

* (thatp*. . . school districts th /equtredl by April 1, 1971, toSotify 
the State Board of Educa 1 )n that thi local board of edudai 
had adopted, or Is adopti i ^ a 6ode of Student Conduct whi^ 
code identifiefi categories ( f misconduct, defines the conditio^ , 
</ndei^ Jmi6p students r ^ty b^ suspended or dxpelled, B^d 
specifies the procedural \ ii a process safeguards which will be 
utilized in the implemelta Ion of the' ^ocilly-adopted student 
conduct codes " . / ^ \ ' • 

RIGHTS OF STUDENTS. ^ ^ 

The Constitution of thi Unit^&d States through the Bill of Rights and 
subsequent amendnients /gives\all citizens certain .Rights, The U.S. 
Supreme Court has decla/ed tha\ students do not shed those constitu* 
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TV, 

tional rights by w.alkmg through the school door.Mn other word§, young ' . V 
people who are students are protected by the mantle of the Constitution, 
and that responsibility for protection applies to boards of education as it 
does other individuals arid agencies' ^ • y 

To be sure, students are citizens In a specialized situation. Specifically, 
they attend a schopi whose function and responsibifity is to deai w|th and 
educate large numb^r^ of people Because of this special situation, no 
court of law h^is ever denied to schools the authority to generally regulate 
Xh^ behavior of the students there assembled. In fact, it may be accurately 
stated that the legal history of this century indicates a reluctance b/ courts, 
^ to involve themselves in the administrative function of the school. 

As the state legislature has given school boards rule-makmg authority * •« 
regarding student behavior, so is that authority balanced by the 
Constitution and the Courts / : 

"* * ^ 

0. RESPONSIBILITIES OF STUDENTS - > ^ - 

The word ••responsibility? is not an easy one to define, nor, for 'that 
«. matter, is the word 'rights " Although it is reimively easy to glibly quole the 
phrase •'rights must be balanced with responsibilitfes, this phrase, too, is 
anything but simply defined. ' ^ % ' , 

The concept of rights and reSpon^bilities, or rights versus respon- 
sibillties needs elaboration As studenJts hajVe increasingly had their rights 
I clarifeid through litigation, so too haveNhey been reminded of and 
7 instructed in their responsibilities.' To be sure, >there can be little question 
' as to the Inter relatedness of the two concBpts>showever {here is also an 
important Winction between the two. Rights,\s afforded us by the 
I I Constitutiqn. yre a fegal requirement.. The rnere fact oK^itizen status 
y (modified by t% Courts' varying Interpretations) is en^tigh to\>estow these 
rights One m^y lose these rights or be deprived of them if one violates the 
rights of othersX 

• * Responsibilities, on the othier hand, are not so clearly spelled out,. 
While rights may IQe explicit, responsibilities are\mphcit. Where nghts are 
stated, responsibilities are tacit. 

Although it can^.be said that a person has a VesfSSnsibility to himself 
(indeed, that may be iaid to be a responsibility of very high pnority), still, in 
a democratic societyX the word ."rights' refeb mainly fo that which a 
person may take for Himself as an individual. Vhe word responsibility 
refers mainly to the inaividual s obligation to others within his society, 
because, in order fot af\ individual to preserve his/her rights, each must 

'Tmk0r v £)#$ Moines Ind9p9n0*iii Community Schooi OtstrKt 39 US 503 W S ci 733 21 L ♦a 2d ^i 
M1969) \ 

»W#« Vtrgima Botr<j ot Saucslhn A BarnM; 3i9 US 824. S«r Also (n r% 0»un 387 US 1 13 17 S ct 
1428 1438 18 L •<! 2d S27. ^ (19«7)\ 




2S1 



take upon himself a sense Q,f responsibility toward the preservation of the 
tight$ of Others, in other words, while>an individual does have rights to 
pursue his own self fulfillmeat. those rights must terminate at that point 
^where they begin t6 impinge upon Ihe rights of others. To fail to recognize 
this delicate balance and limitations t>f one s own rights is to fail to see the 
Importance of responsibility in a democratic society. Thus, rights must 
necessarily be limited, but. ultimately that limitation becomes one s best 
assurance of the continuation of those right^. ^f,' for example, school- 
initiated discipline codes are based largely 6n the concept of disrupti9n to 
the educattonal process, students and their parents should Know that they 
are In part responsible for seeing that other students' - rights to an 
education in nondisruptive surroundings are assured. Each student, then, 
becomes responsible to a certain extent, for the educational r^ghts)of his 
or t\er fellows. To the extent that responsibtilities are fulflllecK, rights 
become more assured Tq the extent responsibilities are not ca/ried out, 
one's rights become jeopardized. It is for this reason that ephphasis is 
placed Upon student responsibilities in this ^ocum sftt'tach such 
responsibility listed below should be tested against each student behavior 
that follows In Part III of this document. 

Responsibilities \(ienJ>ecome the foundation upon which individual 
rights become meaningful ^ effective, |t one were to enumerate the 
various responsibilities incumbent upon students, the list would t>o 
endless. However, within the school setting and in society, there are 
responsibilities of such vital Significance tiridt not to identify them wQutd 
certaihly denote negligence. 

Each -student. has the responsibility t6:l^ 

1. Respept the inherent human dignity and ^orth of every other 
individual. 

f 

J . 2. Be informed of and adhere to reasonable rules and regulations 
establish^ by boards of education and implemented by school 
administrators and teachers for the welfare arid safety of students. 

3 Study diligently arid maintain the best possible level of acadenlic 
achievement. * 

4 Be punctual and present m the regular school program to the best 
of Qne's ability. 

.5. Refrain from libel, slanderotis remarks and obscenity oi verbal and 
written expression* and observe fair rules in conversation and 
responsible journalism , • i . 

6 Dress and appear in a manner that meets reasonable standards of ^ 
' health, cleanliness and safety 1 ' , 

7. Help maintain and improve the school environment, preserve 
school property dnd exercise the utmost care while usin^ sthool 
.facilities. 
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STUDENT BIpHAVIOR AND GUIDELINES 

I 
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GvMeline t ; 
Smokinti {irthe 
SchCK^i^ 

CURRENT LAW aUD PRAC 

Perhaps the'largest single d^cipline problem faced by public schools 
in Michigan, and in the nation, is the question of student smoking* 
Generally, MichigaVi public schools, under the authority of Section 614 of j 
the Sctfoof Code,; have enacted rules prohibiting stud^ent smoung in i 
school, on school grounds and at school functions. 

The School Code does not include specific regulattons ^concerning 
student smoking in public schools)sJhe Courts have not provided, any 
definitive information in regard to the l^sue of student smofiing. However, 
tha Cr/m/na/ Statule of Michigan sppcifie^that no minor may purchase or 
possess cigarettes MCLA 72Z642> MSA 25.2^2. Additionally, any adult who 
encourages the assembly of minors for the purpose of' smoking on 
property held by him is guilty of a criminal offense. *Mf{[lj^ 722,643, MSA 
25.283. 

SUGGESTED PROCEDURES 

As many school officials are aware, iht admlnlstrativt problam of 
daaiing WKh stujifnt smoklag In violatton of k>cal scfiool rulas Is 
prkvalant and difficult. li is notad that in some schools studant smoking 
"loungas" sImUar to such facHKIes now malntalnad for taachars hava 
baan astabllshad. In those {nstancas, student smoking loupgas ara to ba 
usad only by students 18 pr oldar. Also not» that tha Stata Board of 
Education In Its publication r/ia of Mafority racorpmandad that; ''No 
parson shall ba altowad to smoka In tha school building or on thi school 
pramisas, axcapt In prascribad areas; no parson shall ba allowad to 
shfK>ka at school functtons, avf n those held away from school. Siudants 
shall, howavar, ba alk)wad to carry tobacco products on thair parsons, 
providing they ara at least 18 years of aga.' It should ba noted, howavar, 
that.thara Is no age law pro.hiblting tha carrylnii of tobacco products. 

*Th$ Aq» o/ MMjority QuM»imt for iocMt Dtttrtcts. Michigan SUta Board of Education. 197?. p 13. 
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Guideline 2 
Scliooi Records 



^URREm LAWAND PRACTICE ^ 

No single area of Interest In the general field of stujjpnts' rights and 
resporislbilltles Is shrouded in uhcertainty for all participants in the school 
experience the specific question of student's r^ccSrds. mCla 600 2165, 
MSA»27 A,>2165 . '* 

* ' ^ \ ' ' 

No Jeachec, guidance ottlck^, school executive or other profes- 
sional person engaged In character building In the public schools , 
or In any X)ther educational Institution, Including any clerical 
worker of such schools and Institutions, who maintains records of 
students' behavior or who has such records In his custody^ or who 
receives In confidence communications from students or other 
juveniles, shall be allowed In any proceedings^ civil or criminal. In 
any court of this state, Jo disclose any information obtained by 
him from such recotds or such communications, norio produce 
such records or transcript thereof, except that ariy such testimony 
. may be given, wlfh the consent of the person so confiding or to 
whom such records /0late, If such person Is 1^^ years of age or, 
over, or. If such person is a minor, with the consent of his or her 
parent or legal guardian. 

This statute Is th6 sole reference to the question of student records. 
Additionally, little can be found Is case layv or findings of courts that is 
pertinent to the complex problem faced daily by school administrators, 
counselors, secretaries, students and their parents. * 

The magnitude of ttiis problem In Michigan public schools is probably 
best reflected inihe codes of* student conduct in trie files of the Michigan 
Department of Education Practically none of these locally adopted codes 
of fconduQt ^clfy to the stucfent how records.' either cumulative, 
psychological or anecdotal, are acquired, maintained or disposed of by the 
school It is possible, therefore, that most Michigan school districts do not 
now have" operative written policy or procedures governing the schools ' 
practice regarding students* records. To illustrate, local officials. and 
school boards may wish to ask the following questions: 
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What should be the purpose of the school's keeping of student 
records? 

What decisions and actions should be ba^ on the contents of the 
stUderit's file? ' . ' 

What material should be placed in the stude^'s file? 
Should there be more than one set of records for each students 
Should the student andA)r his or her parents or guardian be noti 
j w^en anecdotal materia! is inserted in the student's record? 

Should the student rebut such anecdotal material? ^ 

Should the student be perrjiitted to see the material contained ir^his or 
her records? 

'Shbulgl the parent or guardian be permitted' tq see the material 
contained in the studen)^ record? • * 

To whom, outside the school, should the^hool provide access to any 
information contained .in the students record? 

Should such access.be authorized only by pemiission of the student 
and/df the student's parent, if al^ninor?* 

As can be seen by the listing of only some of the questions pertinent 
to this area of concern, ther^ are many gray areas concerning students' 
records. • . - ♦ 

'^ AlthoOgh courts of law §till must decide in mdny of these areas< of 
litigation, mucn sound and extensive research has been conducted on the 
right of privacy, ^specially as it pertain^ to student records. Probably the 
most outstanding research effort resulted from a conference convened by^ 
the Russell Sage Foundation whereby effective guidelines were developed 
for the collection, mafhtenanCe and dissemination of data m the records of 
school stqtdents.* - • , 

SUGGESTED PROCEDURES 

It Is suggested that local school dIstricU address themselves 16 the 
often complicated task of defining and Implemei^^ng substantive and 
procedural practices concerning the Issues of students' records, as 
partially Illustrated by the questions above. These polkfles and 
procedures should be adopted uniformly throughout the school dlstrk:t 
'rather than on a schooMo-schooI basis. | « 

As a suggi^sted guide to school officials, reprinted below are 
excerpts from .the four pertinent 'er^ae. of student .r^t^or^s^ lta. 
recomme nded by* the Russell Sage Founda^on Report* , 

.*MCLA eoa2l6S. MSA 27 A. 2165 

*Qui(/»lln0» toi th» Con^ttOn M»infn»nc» tnH Di$s0min»tH>n of Pupti Records Report of « Contar9nc9 
oA tff £thictl tntf L^gti Ajptcfs ol Sf^hooi Record A««p/ng RutMit S«gt Foundation «t St«rftnfl Fortst 
Conf«r»nc« Ctnttf. Sterling Forttt. NY M«y. 1969 Connecticut Printer*, inc^ Martford. Coon 
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Collection of Data 

a. Sctiool authorities are urged to begin "from tiie fundamental 
principle that no Information should be collected from 
students without the prior Infbrmed consent of the child and 

' r his parents/' * • - 

b. "Such consent may be given elthec Individually or through 
the parents* ^legally elected or appointed representatives 
(for example, the Board of Education) depending on the 
nature of the Information to be collected.'* 

Classification and Mafntenance of Data 

a. One category would contain certain minimum personal data 
necessary for operation of the educational program; 
(names, address of parents, date of birth, grades, stand- 
ardized achievement scores, attendance). This Information 
can be accessible to reputable agencies .and Individuals 
with the understanding and consent of students and parents 
or guardians. 

b. . Other categories would Include mo^e personal and sensitive 

Information potentially useful over a period of time; (such as 
health data, standardized Intelligence and aptitude tests, 
family bacicground Information, teacher and counselor 
ratings, clinical findings and behavioral Investigations). 

This Inforniation should be closely guarded and, where 
appropriate, destroyed once its usefulness Is ended. Only 
other school officials within th^ district or the state 
superintendent or his designates may receive this informa- 
tion, excepting a judicial order or orders of administrative 
agencies where Jhose agencies have the power of 
subpoena. Parents and/or studejlts should be notified df all 
such orders and the schoot*s compliance. ^ ' 

Administration of Security / 

"It Is recommended that schools designate a professional 
person to..be responsible for record maintenance and access, 
and to educate the staff about maintenance and access 
policies. All school personnel having access to records should 
receive periodic training In security, with emphasis upon privacy 
rights of students and parents. 

ftecord* should be kept under lock and key at all times, uitder 
the supervision of the deslgnnted professlohat. 

H ,1s recognised that computerised data banHs pose special 
problerfis of maintenance, security, and access not fully^ dealt 
^ith by^jhese Guidelines. These problems should be (ully 
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explortd and procedures developed for dealing with them, with 
the undenitandlng that u^e of external data banks for 
record-keeping should be In accordance with all procedures 
outlined In these Guidelines." , , ' 

Dissemination of Informatipn Regarding Pupils ' ! 

"As Indicated In previous sections, all information regarding 
pupils and their families should be collected and maintained 
under such safeguards of privacy as may be obtained through 
Informed consent, verification of' accuracy, ^limited access, 
selective discard, and appropriate use. As long as the data are 
retained within the schoof. It 'can Implethent these principles 
with some flexibility of , procedures. The school, however. Is 
often asked to tramsmit student Informatiotn to other agencies, 
Institutions, and eo^en Individuals. Sudi requests come from 
schools, colleges, employers, courts, police, social agencies, 
and si^nd ry others. Since conveyance of records removes the 
data f^pm control of the school, much more stringent 
precautilns are required to protect the rights of the student 
against Infringement of privijcy, misinterpretation of data, arrd 
inappropriate use." , , 






" - ^ Guideljne 3 - 
Student Publications 
and Newspapers 

CURRENT LAW AND PRACTICE 

Most Michigan secondary schools and some * elementary schools 
,publlsh school newspapers, literary journals (and other student-oriented, 
publications. Traditionally, these school-student^ publications have been 
overseen by a faculty spons^r"an3/w4he school administration. School 
policy that would control .these publicJtt(ons or establish procedures 
regarding the control of these publications has ordinarily been absent, 
thus any sense of "adult" control has*been vested in the faculty advisor or 
sponsor — usually a journalism or English teacher. In recent years, 
however, this area of school interest, as is tr-ue of many others, has 
bepome on© of increased concern to school afficials as students have 
questioried the appropriateness of school control iriM^hat students tend to 
cdnsider "their*' publications. - 

As troublesome as some school districts have^found^>the problem of 
control to be, oth'ers have .found it to be even more extended, for as 
students have encountered either official* or unofficfaUcontrol of their 
literary and journalistic offerings, suqh encounters hav^ occasionally 
produced that time-hon.ored phenomenon, the underground newspaper. 

Michigan school officials, in attempting to deal witKthese'problema, 
askMhese questions: ^ - ' ' ^ 

^ Irra school-sponsored (I.e., financed) newspaper or qther put)lication 
writtert, kJy students, can censorship be, applied? ^ ^* 
If so. to. what degree? ^ ^^^^^ / * 

irthe school publication is financed by student funds (e.g.** student 
activity fees), is official cerigorship possible?'^ 

Can students found publishing and distributing / underground 
^ publlcatipns be censured or ott\erV/ise punished (e.g., suspended 
or expelled)? ^"^^ 

As with njany other arenas of the student rights issue, the answers to 
^ these easily asked questions are less th^n defi/iitive, 
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y Michigan school law does not <^eal with this issue. Case Jaw In 
Michigan is not inj triictive. One ca^ iDrou |ht to trial within the, state, for 
example, was disg^issJd prior to a judgment.' In that case, a high school 
student was suspmqed for distributing in "undergr9und ' newspaper 
loosely connected students and ex- students of Michigan State 
University. When tie student brought sui: against the school district, 
school officials agr jed to rewrite the pojiicy in question and reinstate the 
student. ^ ♦ ^ | . 

Perhaps the most instructive case f )r Michigan school officials in 
this area involved some Illinois high school students* who, at their own 
expense published and distributed a publication called "Grass High " The 
publication, among other thihgs,'contained an article that was quite critical 
of some school officials". Subsequently, fhe students Involved were 
permanently suspended from school under the authority of a statute very 
sim\lar to School Code Section 613. The students. In due course, jsued the 
school district and were subsequently upheld in the Seventh U S. Circuit 
Court of Appeals.' ' ' ^ ' 

School officials concerned^h these issues would be well-advised to 
study this case in full, but, to summarize, the Court found (1) that no 
substantial disruption or material interference with the school's proce- 
dures l^ad occurred, and (2) that while the amcle reflected a "disrespectful 
and tasteless attitude toward authorfty,"* the Vhool board's disciplinar/ 
action constituted an unjustified invasion of (the students') First and 
Fourteenth Amendment -rights."'** , 



SUGGESTED PROCEDURES 

THus, In the above case at least, the school's authority to enact rules 
governing the behavior of students and its parallel authority to suspend 
afKt expel students who violate those rules was tempered by both the 
basic Rrst and Fourteenth Amendment rights of the individuals and the 
concept of material disruption to the school environment 

The above case, dealing as W doei with unofficial or underground 
student publications, Is to a degree less instructive regarding the schpol 
and Its legal ability to regulate official, school-sponsored publications. In 
this respect, It i^ essential that 

1. school rules regulating student-run, schodl-sponsored publica- 
tions should be clearly and comprehensively defined as to 
prohibited behavior. 



YauM V Grand Lodga Board of Education. G-95-72CA. (1972) \ 
'ScotiHo V Board ot Bducatton of JoUtt To^n&htp High School District, 42 
US 526. 91 SCtSI. 27 LEd 55 (1970) Saa atso. Buinsida v Byars. 3WF2d744 (CA^ 
Bducatfon of Township High^School District 205.391 US 553. W SCl 173t..2 

•Sco^rfrt V Board of Education, suprt. 425 F2d. at l4 i 
* '*S<jovitt9 V* Board oi £ducattoQ. supr«< 425 F2d. at lS 
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2. school officials should provide for^ iife(^tlve supervision of 
school sponsored n^spapers, nol^errt^lttlng obscene or 
libelous material, and| editing material th^X would cause a 
substantial disruption or interference ofirschoot activities. 
Two other aspects of "freedom-olf-the-press" rights deJerve 
mention First, school ofpcl^is wbuld be well-advised to establish, before 
iM fact, rules and procedures {or the distribution of . publications — be 
they school-sponsored or "undprground.** Such rules and procedures 
mrshl|j|)asically address themselves to the manner, method, time and 
place of distri|)ution. Secondly, some thought should be given to the type* 
and amount of advertising, if any, to be solicited, sold and accepted in 
official school publications. The point of this is without approprkite 
school regulation, if the school accepts commercial advertising in the 
newspaper it might very well be legally obliged to accept political 
advertising,'' and, by the same token. If such advertising is accepted In 
official school publication, it may not be defensible^ to ban such 
advertising in "underground" publicatloivs. Advertising, conteht^ of" 
course, would be subject to the same rules and regijatloji^s that mig^t b^ 
established for the basic publication. ^ . , ^' ' , 
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"Stt L0hm9n v City of Siuffr Heights 34, Ohio iSt 2d 143. 296 N6 2d W3. ctrt granttd -US- 
94SCt443. 3a LEd2d 312 {^973('' 
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Guideline 4 
Other Rrst ; 
Amendment Rights 



CURRENT LAW AND 



CTj^E 




In addition to student pub'litJations, there are other areas of concern 
that iivolve U.S. Constitutional First Amendment rights. Most Michigan, 
school districts h^ve (lot yet reduced these issues tg. rules and procedures 
contained in student codes of ponduct, teflecting perhaps a minimum 
autiount 'of difficulty with student behavior vis<a-vis these issues. 
Nevertheless, a certain amount of difficulty has been experienced b/ 
Michiigan school officials, thu^ it seems appropriate to briefly dl$cuss 
•^3^85^ other First Amendment issues. , i' 

1. Pathofli^ and* Religious Activities 

The courts have generally upheld students who, for whatever 
their reaso'ns, choose not tg participate in school-initiated or 
sponsored patrtotic observance^ and practices.^' School Districts 
should therefore adopt procedures for accommodating .these 
students in order that the corresponding rights of those students 
• who ^do choose to participate are protected. 

^ Regarding religious observances and practices in the ^public 

schoolSr the Supreme Court has decide'd that the, following 
activities are prohibited: ^ ^ ^ *^ 

a. ^Released time for religious instruction on ''public school 

roperty during the school day;" 
B, Recitation of religious prayers on public school property 
during the school day;^* . 

Ridings from the bible on public school property during the 
scnool day J* 

StixJents are permitted and have the right to be excused for 
not morV than two hours per week to attend religious Instruction 



*W$st VfrgidiB $m^Bo*r<J ot E<Jdc§tlotWf B»en§tf, Supra 

Vttinon M n9i MtCdeum * BoMrd.ol EduCMUon, 333d$203. 4sQ4«1. 92SCt«49 (1946) Bui ro/tc/i 
V C/«tf5on, 343US306. 72SCt579.90L£a2d 9M 

*«fn0t/ V Vttaf; mi)U2^. 82SC11261. eL£d2d001 (1962) 

'*Schooi Otttrfct of At>irt^ton Township v Sch$mpp. 374US203 t3SCt1S60. lOL£d2d$44 (1963) 
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iMjc school property during public school hours with 
f Darents and guardians. (Sec. 732 S#hooi Code) 
Vemok Symbolic Speech, \nquiry and Expression 
^^^M these First Amendment issVes can be dealt with by 
r( scnob\ ofticialS in much the sarn^ way that student 



classesAoff I 
permission 

Assembly 

locrt scl^bl^ orticialS in much the sam^ way that student\ 
publications ^re handled It may be well to rWiember that while 
*studenrs/asc\tizeW are protected by the first Amendment, they 
nevertlieless are sibject to the "reasonable rules" of the school 
Thus, for example.Sf an activity associated with circulatioti of a 
student petition subftantiallyjjisrupts the normal activities of the 
sohool. the circulation (and the appropriate students^ can .be 
regulated Similarly, if a student or students symbolically express 
themselves without disrupting school ac^vities. rules or proce- 
dures attempting to curtail ^or eliminate Such symbolic behavior 
majt encounter legal diffrculty. The most notable case in this 
respect'* found the United States Supreme Court upholding high 
*^ school students who. by wearing black armbands, sought to* 
/.protest this country's military involvement in Vietnarr On the* 
basis that, where other forms of political expression ijave been 
allowed by school authorities, there* had been no material or 
substantial disruption to the school setting, the Supreme Court 
ruled the school- district's attempt to prohibit such form of 
expression is unconsjitutional. 
/' . \ 

SUGGESTED PROCEOUfiES ^ S ^ 

The law Is fairly cle ir and explicit regarding freedom of expression 
and religious activities within the school, (as Indicated on the prBvious 
pages, footnotds 12, 13, 14, and 15). It is recommended that school 
administrators Jbecome familiar with these rulings and so provide 
students witn pL-oper guidance. Portions of the latter areas of study 
Involve Issues V>f controversy with various groups and( individuals 
advocating different positions. Studv and discussion of these Issues 
would be a brinte example of the bducationUl process at work in a 
\ responsible and tegulated setting ^ 



Church V Bo$rd of edi/c$tfOn of Sahng^ Arg$ School DiUncK 339 F Supp S3« (€0 MJCh 1972) 
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Guideline 5 
Dress and Grooming 



CUBRENT LAW AND PRACTICE' 

A major discipline problem five years ago. dress ^nd grooming *ls^ 
probably by comparison a relatively trouble free area of student discipline ^ 
in most schools today, ' * ' \ \ 

Neither the Michigan general, school laws nor the State Bodrd of 
Education has attempted to regulate student conduct ^n terms of dres^ and 
grooming. There are court decisions or) both sides of the Question. Vhus, 
far. the U.S. Supreme Court has .refused to hear any of the / hair ca^es. 

In response to a request from the State Board of Education,^ the 
Michigan Attorney General on November 27. 1972, issudd an opinion 
which, in effect, says \hat lacking Stat^ Board of Education regulations, 
local school districts are within their authority to suspend and expel 
students who violate dress and grooming rules.'^ On the basis of the 
Attorney Qeneral's opinion, therefore, it seems clear that local school 
boards ma/ rQa&onably^%qu\dXQ dress and grooming of students. 

^ <5urrent practice of Michigan school districts regarding student dress 
and grooming varies widely. It appears that a steadily increasing number of 
districts attempt to regjVjIate dress and grooming of students only when 
such behavior is disruptive to the school setting. Is obscene, or presents a 
health or safety hazard.* This po;pi;lion is generally supported by the 
Michigar\ Association of School Boards. The Michigan Association of 
School Administrators, the Michigan Association of Elementary School 
Pdr\cipjals. the Michigan Education Association, and the Michigan 
Federation of Teachers. Court challenges to such cnteria have been largely 
unsuccessful. For example, m one Michigan case'* tried in Federal District 
Court, a student whose hair length exceeded the school s grooming code 
won the case partly because, the district admitted that his hair length did 
hot disrupt the educational activities of the school but see Graber v. 
Kniola, Michigan Court of Appeals No. 15149. issued March 27, 1974, 



*'Utttr of Opmion. Attornty Oontrti Frank J Kolly, Novtmbor 27 i972 

iChurch y .BoMrd of £du{,§tiOn cf S9fin§ Afo» School Dtstna> supra But s§§, Qf^tt v fij^oiman 
44tF2d^4 (CA6 t971) ^ 
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which found unreasonable a dress code provision that requires hair length 
of male '^tuden|k must not reach the bottom of the shirt collar and must be 
above trie* eyes .as unreasonable, ther^ being no connection between the 
particular hair s yle and the establishment, maintenance. managenner>t and 



carrying on of 



he public schools.^ 



SkfGQf^TEti PfjoCEDURES ' / 

School dtsjricts that attempt to regulate student drf ss or grooming 
on thf basis of a particular set of personal values«ar« perhaps more apt 
to ffnd themselves In legal difficulty, assuming ^in aggrieved student or 
parent Initiates litigation, c^and may ^also be/ asked by courts to 
substantiate t|)e reasonableness of such a regulation. 

Cleanliness of person and clothfng is an essential part of student 
behavior. It Is^lncumbent upon school personnel as well as parents to^so 
instruct students in this respect, es)>e^ally as such dress and grooming 
may adversely affect his or her health and appearance. Howe^ It is 
the style of dress, hair and facial makeup that seems to cause severe 
disagreement It is suggested that the style oKlothing, facial makeuj) 
and hair be decided upon by the parent and student, or a. joint 
understanding between parent, student and school district as reflected 
In that districts* local code of conduct Such styles should not create 
problems of health and sanitation nor tend to disrupt the educational 
process. 



'*Qf$b$r V KniolM Michigan Court of Apooats No 15t<9. March 27 1974 
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Guidelfne 6. 
Married and /or 
Pregnant Students 

(Current lav^, and practic e 

MCLA 388.391-388.394. f^SA 15.1958(11)-15.1958(14) prohibit 
susoi^sion, exputeion. or exclusion of a student from school solely 
unt of the student's pregn'kncy. 

Michigan law, however, while protecting the rights of pregnant 
students is silent regarding married students, the practices &f mdi^dual 
school districts have varied. Some districts have excluded ymarried 
students regardless of their age. some districts have required ^married 
students to enroll in an adult school or an alternative educational settling, 
and, some districts have ignored marital status as a criteria for $t\ident 
discipline and attendance. The courts also are of little benefit regaining 
this issue. Two of the more notable ca3es in this area-hav^ in on^ case 
upheld the married student s nght^to remain in school and tn the^ other 
upheld the Ipcal board's decision to exclude the married student.]^ 

The Michigan Attorney General, however, m a recQnt letter opinion,'' 
interprets a>,Michigan Supreme Court ruling of 1960*° as that ^arr^ed 
students could not be excluded from School solely because of ttielr^mantal 
status."" Concerning the exclusion of married or pregnanf students from 
extra-curricular activities, the Attorney General further states ...th^t 
there is no controlling authority by either the Michigan^upreme Court or 
the United States Supreme Court on this point. " Finally, the Attorney 
General rules that . . . (a) rule or regulation that would bar married and/or 
pregnant students from participation m extra-curricular activities solely 
because of their mantal and/or pregnant status and based upon nothing 
more, under the decided cases, would be unreasonable and..jacbrtraryr'' 
Hence, it is not authorized under Section 614 of the School Code. 



-1^ 



I 

I 

J * 



'^Bowrd Ql eaucMitOn ot Htrrodsburg r Bf}\ky. 3t3SW2d t77 (Ky C» App, (upbeW »tu<Jtnt> State tx 
r>fl Thompson Marion County Bosrd ot £duoMtH>n. 202 Ttnn 29* MZ &V^4 57 tt9S7> (upNtd Board ol 
Education) r 

*'L<mfi Optnion ot th« Mt&htQa^i Attotnoy Ocotiai to iht Hoooiabt* vVilttam ^^Batifngai. State Stnatoi. 
Nov 1. 1972, p 7J 

••CocAraof MfSra Conso^tdtfd Schoot Dtttiicl BoMrd of BduoMtton, 360 M»ch 390. 103 NW2d 569 
(1960) 

»»Lftt«f Opinion of M&htg«n Attorney Gfn#ral, Nov 1. 1972. supra »*lbtd 
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It should be noted that opjnions of the Attorney General are bmding 
upon school officials as state officers. (See Traverse City School Distnct v. 
Attorney General, 384 Mich 390. 410), n.2, 185 NW2d 9, 17. n.2 (1971). 

. SUGGESTED PROCEDURES 

Tradiyon rather than practicality has guided many school officials in 
their approach to the probifem of married and/or pregnant high school 
students Although no statute protects the rights of married students, it 
is suggested that school officials include in their student handbooks 
information regarding the marital status of a student and provide 
counsel or suggested referral services to the student regarding his or 
her newly acquired role and responsibilities. This may require 
consideration by both parties of program adjustments, alternative 
programs and future plans. The emphasis should be on providing 
guidance to the married student s6 that his/her education Is continued 
and enhanced, and is not disruptive or deleterious to the school 
program. Counseling services should be available to married students 
on the same basis as to other enrolled students. 

Although pregnant students are protected by statute, counseling 
services should be available to them concernjng their welfare. Particular 
. consideration, however, should be given to the heaith and safety of the 
mother ^nd child. Students should |e allowed to participate in all 
activities unless It can be shown (by physiciart s statement) that such 
activity would be harmful to the expectant mother and child. 

School authorities should make provision for the continuatipn of the 
pregnant students' ba9lc educational courses during the period of 
absence from school. 




V 




The School Code contains three sections,'^ vyhich authorize the use of 
physical force by.§chool officials, including teachers, for the purpose of 
removing from pupils dan^erqus weapons and for. maintaining proper 
discipline over pupils. Whi{e existing law is quite specific regarding such 
authority, rpany school districts have established conditions and circum- 
stances modifying or r^^ricting the use of corporal punishment. For 
example, some school districts specified what form of dicipliae may or 
may QOt be used for such punishment, Some districts attempt to regulate 
» the administration of such puriishm^lit by restricting to the principal the 
use of corpora] punisfiment, sc^e school districts bave indicated that 
corporal punishment is to be used only as a last resort, and some school 
districts have totally rejectee^ the use of corporal punishment. 

' SUGGESTED PROCEDURES ^ ^ 

It should be pointed out that the schoors use of corporal 
punishment as much or more than any. other function is contained within 
the traditional doctrine of '*in ioco parentis." School officials are advised, 
therefore, to specify In their iitudeht codes of cotiiduct how corporal 
punishment will be administered. The amount of force that Is used must 
be reasonable and should reflect on the viability, legal, political and 
educational implications of such use. 



— ■ \ - ,. ■• 

**$chooi Coda, Section 755 Any tMchoi oi aupanntandant may UM luch physicai foro« u may b# 
nactesary to taka poiMsston from any pupil of any dangarous waapoh carriad by him 

Sactton 756 Any toachar or suparintandant may uM auch physical forca as ts nacassary on tha porson of 
any puptt lot tha purpoM of mamtaining propat disctpltna ovar iha pupila m attandanca at any school 

Saction 757 No taachai or syparmtaodant shall ba iiabia to any puptt, hts parant or guardian m any civil 
action for Iha usa of physicai noroa on iha parson of any pupit foi Iha purpoaas prascnbad tn sacttons 755 
and 7$t of this act. as amaflda<). axcapt m casa of gross abusa and disragard (oi tha haatth and aafaty of tha 
puplL 
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^ Guideline 8 
• Search and Seizure 
and Police, in the Schools* 

Search and Seizure 

CURRENT LAW AND PftACflCE 

Studerits possess the right of privacy of person as well as freedom 
from unreasonable search and seizure of property ' guaranteed by the 
Fourth Amendment of the U.S. Constitution. That individual right, however^ , 
is balanted by the school's responsibility to proW the health, safety sfnd. 
welfare of all its studefJts. The most relevant of recent court decisions** 
uphold school official s, actions in this regard, specifically recognizing the 
right of school offibia|fe to search student lockers when suspicion arises 
that something of art illegaj nature may be secretejl there.' 

sOgXSIBSTED PROCGDUkES * 

iX is suggested the following determinations be made by school 
offtelals relative to the seizure of Items In the student's possession and 
the search of the school property (locker, desk) asslgrjed to the student 

1. There Is reasonable cause to believe that possession xjonstl- 
tutes a crime or rule violation, or that the student possesses 
evidepqe of a crime or violation of law. 

2. There Is reason to believe that the student Is. using his/her 
locker or property In such a way as to endanger his/her own 
health or safety or the health, safety and riqhts of others. 

3. There Is treason or belief that there are weapons or dangerous 
materials on the sctiool premises. As such school officials must 
retain the right to act — to search students' desk and/or lockers, 
and to seize In caMs of emergencies such as In the event of 
fire or a bomb threat s ^ 

Whenf locker checks are made In the e)(erclse of ^^ndamental school 
authority, Students should be informed within the context of general 
school ruleV at1he beginning of each term. In cases 6f clearly defined 

**f>copf V Ov^on 24 NY2d 522. 249 NE2d 36« 30» NYS 2d 479 (1869) /n ro DonMfdson. 269 Ctl App 
509 75 Cal Rptr 22d (0 Ct App, 1969) Sttf in tho Inffst ot Q C . 121 f4J Suptr 106. 296 A2d 102 (Cty Cl 
1972) • ' ' » ' 

"Poopfo V Qvrton, suprt. 24 NYZd. at 524 249 NE2d. tt 301 NYS2d. 460 
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emergencies and the lack of availability of the students assigned to a 
locker» the principal or his de9lgnee(s) possess the authority to enter. 
The student, however, should be informed as soon as possible. 

CURRENT LAW AND PRACTICE 

This is a country of laws, designed to ensure 'fair treatment of alL 
Policejjave the responsibility to protect att citizens by enforcing the laws 
of the community. The school community should encourage and promote 
understanding and cooperation with the police. It is the duty of school 
authorities, students, teachers, parents and police to work cooperatively 
with each other to insure that the rights of each individual are respected. 

Police in the schools are not necessarily an indication of trouble, 
disruption, or discontent. Police can enter the school upon invitation of 
schoolr^uthonties. However, they may also enter if they posses evidence of 
a (Jnnn/e having^ been committed or if they have a warrant for arrest or' 
search. Interrogation of students by police is to tai^e place privately within 
the school and in the presence of the principal or his representative. 
Parents, and/or ouardians are to be informed and should be present 
whenever possible. The Michigan Attorney General has stated 

1. "Law enforcement officers may be given access to scljpol 
^ children on school property during school hours for the purpose 

of interrogation pursuant to a rule or regulation adopted by the 
board of education of a school district, subject to such conditions , 
as the board of education in its discretion m^y reasonably . 
impose." " * / 

2. 'Law enforcement officers fire empowered to arrest a person' 
without a warrant, includihg children, in the case of a felony 
where the officer has reasonable cause to believe that the person 
has c6mmitted a felony or a misdemeanor committed in the 
officer's presence. A rule of the board of education of a school 
district which would permit (a) law enforcement officer to remove 
a student from the public schools only upon presentation of a 
warrant is not in accordance with law."'* 

SUGGESTED PROCEDURES 

Generally^ In thls«situatlon» students have the same rights as any 
other citizen,^ the right to be Informed of their legal rights, to be 
protected (by counsel or school officials) from coercion and Illegal 
constraint, and to remain silent'* If the doctrine of 'Mn loco parentis" Is 
to maintain its vitality, school officials must continue to have a legal 
^ responsibility to protect minor students while they are physically on 
school grounds or at school functions. 



»*OAG. 196M962 No 3537 p tSS (Stplombor 8 1961) 
**fn f OaulL suprt 

**Mirand» v Arizona 3W US 436 W SCt 1602 16 LEd 2d 69^(1966) 
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Guideline 9 
The Charging of Fees 
and the Withholding of 
Grades, Credits, 
Piplomas and Transcripts 




CURRENT LAW AND PRACTICE 

Though not usually associated with the larger area of sfudent s rights 
and responsibilities, a constantly recurring problem for school officials and 
students alike regards the traditional school response to the loss or 
damage to school-owned textbooks or other education materiafs.'To 
illustrate, a student accused of losing or damaging a textbook Is 
sometimes told by school adrtiinistrators that his grades (and/or cre^Jits. 
diplomas, transcript) w]ll be withheld until either the book is recovered or 
appropriate financial restitution is made. 

The administrative problem schools face in attempting to recover such 
financial losses is admittedly a difficult one. The apparently smaU cost 
represented by one lost or stolen textbook when multiplied by many 
^ incidents over many years becomes a significant amount of money. 
Nevertheless, school officials who utilize this traditional administrative 
method oi recouping losses may encounter legal di{flculties. 

By way of explanation. It must first be understood that local school 
districts "may charge students for damage to books and supplies, over and 
above ordinary wear and tear, and for the loss of books and supplies^ 
However, theje. are two separate issues, that speak to the practice of 
withholding a studeht's grades or diploma for charges owed to the school. 
. 1 The Michigan Attorney General has declared "that a board of 
^ education of a schooj district is without Authority as a disciplinary 
measure, td withhold a hlgtj school diploma of a student who has 
fulfilled alljhe academic requirements for graduation."" 
2 There is legal opinion that holds that credits earned by a pupil are 
valuable, thus property. As property, then the opinion states, the 

' , . ^ y 

''Mtmorandum from a .Michigan Assistant Attornty Qanoral. dated August IZ 1970 ^ ' 

*ll GAG. 1959-1960. No 3545. p -114. 115 (August 29. 1960) ' t 

er|c ' • ' 271 :., 



. credits cannot be summarily taken away from or deprive the 
student without violating the due process clause of the 14th 
Amendment to the Constitution of the United States.** 

SUGGESTED PROCEDURES i 

One alternative many schoof tiistricts are beginning to utilize in 
order to avoid possible legal difficulties and yet recoup their losses, Is to 
collect a deposit at the time the student enrolls. Such action guards 
against th^ legaj. pitfalls discussed above and more nearly assures the 
district that harmfuMosses will not occur. This practice has been 
supported by the State Board of Education. The deposits, however, 
"must be reasonable and refundable."'^ Students without economic 
means should not be required to furnish deposits. 




I V ^9xton 253 Mic 



"St09l9 V ^9xton 253 Mich 32 234 NW 436 (1931) (Pottfr J d»ssonting) 

•'Statt Board of Education Posihon Statement on Free Textbook* Matenais and tht Charging of Ftos 
March 1972 p 2 . 
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Guideline 10 ^ . 
fraternities, Sororities \ 
.c-and^ Secret Societies 

CURRENT LAW AND PRACTICE. 

Sections 921r924 of the School Code declare the illegality of public 
school Mgdents organizing, joining or belonging to fraternities* sororities 
or other secret societies* Further, .the law authorizes the suspension or 
expulsion of students who are in violation and denies academic credit to 
such students. School officials and schoo.1 board pfiembers who knovyingly 
consent to, of permit, such sfudent violatibns are also in violafion of the 
law. ,* * * ' ' 

SUGGESTED PROCEDURES 

Secret societies, althdugh very much a part of 'the history of this' 
country, are usually discriminatory In membership and questionable In 
terms of 'purposes and goals. For these reasons, among others, school 
officials are advlsl^d to adhere to the prohibitive ruling of the School 
Code* . 
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Guideline 11 
The Age of {Majority 

'CURRENT LAW AND PRACTICE 

On January 1, 1972, Act No. 79 of thd Public Acts of 1971, lowered the 
age of majority for Michigan citizens from 21 years to 18 years; Since that 
time, school officials have, often asked what considerations, if any, 
pertaining to student discipline must be or should be given those students 
who become legal adults prior to their departure from ^h^ public schools. 

To be sure, there are several implications for sch6ol officials, but, 
generally, the administration of student discipline is not .affected by the 
new law. In other words, in most cases, the age of the sXucJent is not a 
factor in the school s regulation of student conduct. If, Sample, school 
officials wish to totally prohibit student smoking in school buildings, it 
makes no legal difference whether the student, is 15, 18 or even older. 
However, an important legal question ts raised if adult stuqlents are 
prohibited from smoking, while the adult faculty is permitted to do so. 

SUGGESTED PROCEDURES 

Fnture lltigitlon miy clarify areas of ambjgulty relative to the 
lowering of the age of majority. At preMnt, the follbwing areas appear to 
contain the most likely problems: 

1. Student Records — Schools that generally prohibit students 
from examining their own personal, cumulative and anecdotal 
Records may not legally be able to prohibit the 1S*ye^ old from 
doing so, and should therefore avoid to X\\p extent j^ssible 

— conflicting rules for students because of age. 

2. Attendance Regulations — Schools that require students to 
b/jc^ a parental excuse for absence or tardiness may not 

^t^mpel the 18*year ^Id student to do so. As In the first Instance, 
/"^he local board of education should adopt procedures which will, 
to the extent.posslble, avoid treating students differently solely 
because of age. 

in these areas, school officials are probably^ best advised to 
estabHih procedures for conf/ontIng these problems ^fore they 
develop; The advice of legal counsel Is recommended. 

Finally, the publication. The Agt of MMlority: Guideline? tor Local 
Districts** may be of help to local school officials. ^ 



**rh9 Ag0 of Mtjortty Quii/9iin9S tor loctl Diitrict, MIcblQin C}«p«rtm«nt of Education, 1972 
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SUSPENSION OF STUDENTS 
AND PROCEDURAL DUE PROCESS^^ 



CURRENT LAW AND.PRACTICE 
1. Authority of School^Code 




By the authority of Section 613 of the School Code, local school 



boards: 



V. may' authorize or order tn^i suspension or expulsion from 
school of a pupil guilty of gLss misdemeanor or persistent 
disobedience, when in its judgrtilent the interests of the school 
may demand^ it . . .** 

The' Legislature in enacting* this law did not define "gross 
misdemeanbr/' or "persistent disobedience." • , 

2. Education as a Rigttt • » ' j 

Confronted by this statutory authority, as cited above, school 
^dministrtlors are also faced by the conflicting knowledge made more 
apparent in recent years that public education, rather than being a 
privilege, Is an important right. There are many problems ex:perienced by 
school administrators pertaining to suspension and expulsion, particularly 
of students under the' age of 16/regarding the legal and constitutional 
concept of procedural due process of law. Students who are in danger of 
being either suspended or expelled ^have shown anf increasing desire, as 
supported by many courts, in being provided procedural due, process, and 



•H'hough tht l«w sptcificatly autKorizts th« susptn^on and txpulsion ol students, and though tho 
conctpt of such •xcJlSioi^s trt similar this stctton of tht Guide atttmpis to dtal prim«rliy with tho Quostions 
of suspension and procedural 4ut proco$s. smce the Slato Board of Education ts m tht process of devetopino 
statewide expulsion eppeals procedures 

ft 
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while neither the School^Code nor the State Board 0/ Education has 
defined procedural due process for pjirposes of suspension and expulsion, 
there are, however, a number of component^lements that both speaK to 
and embocty the concept of procedural due process. 

In Michigan schools, expulsion, as the most senous school-mitiateb 
punishment, should" be decided upon* by the board of education upon 
recommendation of th^ superintendent and ht3 subordiriates MCLA 
340 613. NSA 15 3613. However, the State Board o!^r«rC^n is m the 
process^f ctevelopmg a statewide process on student expulsion appeal^ 
procedures, with ..emphasis only on procedural du$ process. 

* Suspension, on the other hand*, resists easy classification to a greater 
extent than expulsion and ^ su{)sequent processes, A suspension for the 
remainder of the school year" may be for one day. one w6ek. one month. * 
^nd even a serfiester or longer. , Similarly an indefinite suspension or 
suspensions made pending compliance ivlth a given rule can obviousty be 
for v|nr short *or very long periods of- time. As mentioned earl^ 
procedural due process requirements wllhalso v^r> depending upon the 
length of suspension. 

SUGGESTED PROCEDURES ' . 

Elements of Procedural Due Process \ 

<* 

The following are some of the elements of due process that should 
be considered: ^> 

1. The timely and specific ittStice of charges against the student 

2. The student's right to question «ach member of' the professional 
and school staff Involved it) or witness to the Incident. 

3. The students right to present evidence In his or her behalf. 

4. The student's right 4o an impartial hearing. • 

5. The student's right to confront and to crosfs examine adverse 
^witnesses and to present witnesses in his or her behalf. 

6. Th0 student's right to be represented by quallfifid counsel at the 
hearing. * * , 

7. ' The student's right to a i^ecord of the hearing. 

8. The student's J'ight to appeal ^n unfavorable decision by the 
-hearing panel to a higher authority. 

The elements noted above art the emt>odlment of a concept. 
However, there Is obviously a great deal of substantive difference 
between a on^ day suspension for being mildly insubordinate and arv 
extensive suspension for persistent, recurrent disobedience. A student . 
in danger of being suspended Indefinitely — In other words, beidg 
deprived of his right to a public education - might well expect to receive 
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all or iQost of the elements listed above prior to such action.*' Indeed, 
one case** tried In U.S. District Court ordered a Michigan school district 
give an expelled studyit a hearing in accordance with the guidelines 
laid down In an earlier Federal case." Those guidelines, the Court noted, 
included "notice containing a statement of the specific charges and 
grounds which. If proven, would Justify expulsion under the regulations 
of the Board of Education, a hearing affording ;fein opportunity to hear 
both sides in considerable Retail* preservinjj the rudiments of an 
adversary proceeding, names of witnesses against the student, and, the 
opportunity to present to the Board his own defense. ;** A student being 
suspended for a short period of^tlme, on the other hand, might receive 
adequate procedural due process by a conversation with the principal. 
Such a conversation would confront the student with the alleged rule 
violation and offer the student an opportunity to deny or rebut whatever 
evidence is offered against him. 

It seems in:iportant to emphasize the flexibility of the concept of 
procedural due process. As one court has stated, "(he hearing 
procedure required, will vary depending upon the circumstances of the 
particular case Another Federal District Court in Michigan declared 
that the principles of due process "are very flexible and the degree of 
rigidity depends uf^n the gravity of the penalty which may be Imposed " 
(emphasis supplied). As one Federal District Court noted, it Is clear that 
It (procedural due process] need follow no particular ritual * 

It would probably be best for local school officials to classify 
suspensions and resulting, due process requirements in a uniform, 
districtwide fashion. For example: 



**GodseY V Ros€vif Put>hc Sc^o<»'s US Oiituct Court £AMfn OfsU»ct M»ch»gan CiU No 3498$ 
"Davts V Ann^Arbor Pubhc Schools supri, 313 F Supp at 1??7 / 
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Length of 
Su$p0n$hn 

1-5 school^ 
days ^ 



6-10 sdK>o! 
days 



Who 

Suspends 

Principal upon 
delegatk)n of 
authority of ' 
board of 
•ducatk}n 



Procedural 

Due Process Requirements 

Informal ntetting witl\ principal 
prior to susptnsion 

student presented wHh Vharges, 
evidence and witnesses, if any, 
against, him 



c. student given opportunity to deny 
^^^....'•'''''TSTiarges, rebut evidence and 

question accusers and witnesses 

d. unf|vorat>ie decision may be 
appealed to superintendent or 
His designee , 



Superintendent a. 
upon recommen 
dation of prin- 
cipal and with 
delegated b« 
authority of 
tx>ard of 
education 



Informal hearing with superin- 
tendent or person designated 
by the iocal school tK>ard 

student presented with chargesi 
evidence and witnesses, If any, 
against him 

student given opportunity ^to 
deny chacg^s, rebut evidence 
and question accusers and 
witnesses 



d. student entitied to present own 
witnesses or to be represented 
by an attorney 



unfa^rable decision may be 
appealed to foca) board of 
education^ 



More than 
10 school 
days 



Bhnrd of Edu- 
cation upon 
recommendation 
of superintendent 



sanf>e as expulsior) 
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Note that the above Is intended on/y as a guide to locai school 
districts, an iliustration of a system that might be utilized. 

The right to an education is a very basic right At thesafitevtlme 
some students may be expelled for various reasonsr^owever, tbis 
action should be used judiciously and at the same time school distrldts 
should establish and develop alternative means for soch student^ to 
receive an education. ^ 

Apparently some Michigan school districts have alre^!^ become 
aware of and sensitive to these impendlng.dlfficulties as leflected by the 
establishment of public alternative schools. Still oth/*ilstricts have 
expressed In their codes of student conduct the Intent or desire to 
provide such alternative education to students who are suspended' and 
expelled. "Yhe State Board of Education supports thi| con<iept 



/ 
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) SUMMARY 

As styles of living an(J traditional habits change m our society no one 
institution experiences the trauma involved and, at the same time, the 
often severe task of trying to overcome such trauma, than the educational 
institution. 

Students, in preparation for their various roles in the adult society, 
must be conscious of their rights and committed to their respx)nsibihties. In 
providing leadership for local ^hool districts m Michigan, the State Board 
of Educa*«on, working in close conjunction with various representative 
elements of these local school districts, has developed a comprehensive 
guide that speaks to approximately twelve crucial areas of student rights, 
while at the same time noting that coupled with rights of students aVe 
inherent student responsibilities, nine of which are highlighted m part II of 
this ddiument. 

Each of the twelve areas of student behavior is discussed prir^rily 
from two standpoints: * - ' ^ , 

1. Current Law and Practice • l 

Ttie elements of compiled Michigan laws (School Code) that may 
apply to student behavior plus a review of various court decisions 
and state Attorney general opinions'. 

2. Suggested Procedl^s • ^ 

In each area, this is followed up by some suggested approaches 
or procedures local school districts may folloyv where appropriate. 

Students need and seek proper guidance and direction. Most school 
di»tricj$ m the state have been providing it for many years through the 
promulgation of their owp locally developed and adopted codes of student 
behavior Many of these documents were utilized as resource information 
in the development of the state guidelines. 

In retrospect, the need for such guideline$ stem from the following. 

1 There are some districts that have poorly developed oi no codes 
of student conduct. Some of these districts, among others, have 
requested assistance and guidance as they attempt to establish 

^ new and updated student rules and regulations. 

2 Other districts constantly find their student codes outdated by the 
times or upstaged by the courts on various decisions affecting 
stu(^nt conduct so many requests wera received to keep local 
districts informed as to the current information and trends. 
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3. There appears to.be a need for consistency of procedures from 
across the state so that each local school code of conduct, in a 
broad sense, reflects the spirit and the reality of the Michigan 
Board of Education's 'Common. Goal, "The Rights and Respon- 
sibilities of Students.'* 

It should be kept in mind that throughout this process five major 
factors form the basic failsafe^^ ingredients and requirements which 
should accompany all prescribed .school rules.^ 

1. Rules must be disseminated and known in advance. ' 

2. Rules must have a proper educational purpose. 

3. Rules must have a rational relationship to that educational 
purpose. 

4. Rules must be reasonable and clear in meaning. , 

5. Rules should be specific in scope. 

If someone has a right, someone else has a responsibility. In other 
words, if a school board has a right to adopt a student code df conduct, 
then students have a responstbthty to conduct themseh^es m accordance 
with such a code of condupt. 

Local boards of education are urged to use this document as a basis 
for referral and direction in developing and/or refining their own local 
student behavior guidelines. Each board of education, superintendent and 
secondary school principal m the state will be provided with a copy. It is, 
exp^cted that in addition to its use as a resource for local code 
development, tts contents and suggested procedures will be discussed 

with parents, student$ and interested ctti^^ens within each district. 

• ** \ * 
Finally, one of the important purposes of the document is to mvite 

constant and continued review and reevSluation of a consistent and 

effective apprpach to student behavior by the educational community and 

citizenry. Only m this cooperative way, through educational leadership at 

the state and local levels, combined with parent and student involvemenJt, 

can school officials continue to improve the educational modets m this 

state and provide for all youth humane solutions and directions to human 

problems and concerns. 

NOTE. An extended bibliography concerning the issues dealt with by the 
Guidelines has ti^een filed with the Michigan Department of Education. 
State Library. 735 East Michigan Avenue, Lansing, Michigan (517) 373-1593 
^d is available upon request. 
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B. INDIANA STATUTE ON STUD^'T CONDUCT 



28-53S'5 ilC 20-8-9.5-2}^ ^ Pupil con'duct—Le^tstalivc policy.-^Siu- 
dent bupembion and the desirable behavior of studentsNn carrying out 
school purposes in anv school corf>oration.is a responsibilitj sha^d b\ the 
students, parents, teachers and school corporation personnel, subject to 
the rules and policies adopted b> the governing bod>, to the supervisory 
author! t> of the school corporation administrative staff, the principal of 
each school and the teachers and other school corporation employees 
having charge of any educational function. IIC 1971, 20-8-9.5-2, as added 
by Acts 1972, P. L. 162, § 1, p. 806.] 

28-5356 ilC 20-8-9.5-3K Pupil conduct—Delegation of authority-^ 
In carr>ing out the school purposes of the school corporation the following 
grants of authority are hereby made: 

(a) Each teacher shall when pupils are under his charge have the right 
to take any action which is then reasonablv ne<fe>sar> to carr> out, or to 
prevent, an interference with the educatipnal function of which he is tberi 
in charge. Teachers shall not have the right to suspend students from 
school, and exclusion of a student from an> educational function *wilhin 
a teacher's supervision shall not extend for ^ period of more than one [1] 

' day without the approval of the principal or fiis designee. 

(b) Each principal within the school or school function under his juris 
diction, the superintendent and the administrative staff with his approval, 

.with respect to all schools, ma> make written rules and establish written 
standards governing student conduct, and take an> action which i* reason 
abl> necessary to carry out, or to prevent interference 'with carrying out, 
any educational function. 

(c) The d|overning bod> ma> make written rules and establish written 
standards cdnceming student conduct which are reasonably necessary to 
carr> out, or tbsPre vent inter efer en ce [interference] with carrying out, any 

• educational fun^n. 

(d) The sujrerintendent of schools within the entire school corporation, 
and the principal within each schooUare authorized to adopt formal policies 
estabhshing lines of responsibility and related guidelines and regulations 

(e) The governing body may make such other delegations of rulemaking, 
disciplinary and other authority as are reasonably rtecessary in carrying 
out the school purposes of the school corporation. (IC 1971^20-8-^.5-3, as 

^ added by Acts^972. P. L. 162, S 1, P- 806. | 

28-5357 -(IC 20-8-9.5-4K Pupil conduct-^Lijnitation of delegation — 
The delegations of authority |)rovided in sec. 3 [J 28-5356] shall, however, 
be subject to the following limitations: 

(a) Ddegatfon of authority shall be necessary in iaprying ouX school 
purposes and shall comply with the applicable statutes' of the state qC 
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Indiana and with the constitutions of Indiana and of the United States.* 
,Rules, standards or actions shall not discriminate against any student or 
class of students, but the number of schools or students to which they' 
apply shall not be determinative of whether they thu/^iscriminate. Rules, 
standards or actions which interfere with a constftutionally protected 
fun^am^nt^l student right shall be valid onl> in instances where they are 
necessary to prevent an interference with school purposes, and all rules, 
standards or actions shall be reasonably necessary in carrying out school 
purposes. ' " 

(b) All rules, standards or policies adopted by anyone other thgn the 
•governing body and applying to any group of students or to students gen- 
erally, shall not be effective until they are reviewed and appcoved.by the 
superintendent and until they shall be presented to the governipg body. 
The governing body may change any such' rule, standard or policy in 
accordance with procedures which it mayjroni time to time adopt. 

(c) No rule or standard shall be effective with respect to any student 
until a written copy thereof is made available or delivered to the stlident 
or his parent, or is otherwise given general publicity within any schooj to 
which it applies. This limitation shall not be construed technically and 
shall be satisfied in any case where there has been a good faith effort to 
disseminate to students or parents generally the text or substance of any 
rule or standard. 

The provisions of subsections (b) and (c) above, however, shall not 
apply to rules or directions concerning the movement of students, move- 
ment or parking of vehicles. da> to day instructions concerning the opera- 
tion of a classroom or teaching station, the time or times for commence- 
ment of school, or other standards or regulations relating to the manner 
in which an educational function is Uxbe carried out. (IC 1971, 20-8-9,5-4. 
as added by Acts 1972, P. L. 162, §1, p. 806. | 

28-5358 ilC 20-8-9.5-5K Pupil canduct— Grounds ipr expulsion.^ 
The following types of student conduct shall consUtute^gr^unck for expul- 
sioif subject to the procedural provfsioils of tfes cfiapt«^ 4W8"5,?i4r-- 
28-53 69]: * - _ ^ 

(a) Use of violefice, force, noise, coercion, threat, intimidation,* fear, 
passive resistance or other comparable conduct, constituthig an inter; 
ference with school ^urlx)ses, or urging other students to engage in - 
such conduct. The following enumeration j?» illustrative of the type of con* 
duct prohibited by this subparagraph. (1) occupying any school building, 
school grounds, or^part .thereof with intent^to deprive others of its use. 
(2) blocking the entrance or exits of an> school building or corridor or 
room therein with intent to deprive others of lawful access to or from, or* 
use of, the building or corridor or room. (3) setting fire to or substantially 
damaging any school buildin^J or propert> . (4) firing, displaying, or threat- 
ening use of firearms, explosives, or other weapons on the. school premises 
for any unlawftil purpose. (5) prevention of or attempting to prevent by 



phy^ac^l act the convening or conjtinued functioning of any school or educa* 
^tional function, Or of any lawful meeting or assernbly on school property, 
apH ih) €ontinyousl> and intentionally ^making noise or acting in any 
manner so as to interfere seriously witl) any teacher's ability to conduct 
tl^e educationaf {unction under his supervision. This subp^agraph shall not, 
however, be construed to make any partici^lar student conduct a ground 
for exp^ulsion ^here such conduct is constitutionally protected as an exer- 
cise of free ^eech or, assembly or otherwise under the Constitution X>{ 
Indiana or the United StatesC 

(b) Causing or attempting to cause substantial damage to school prop- 
erty, stealing or attempting to steal school propert> of substantial value, 
or repeated damage or theft involving school property of small value. 

(c) Intentioijally causing or attempting to cause substaritial damage 
to valuable private propert> or stealing br attenjpting to steal valuable 
private property, on school grounds or during an educational function or ^ 
event off school grounds, or repeatedl> damaging or stealing private prop^ 
erty on school grounds, or dyring an educational function or event off 
school^ounds Cx when such ^tu^ent is traveling Xo or from school or such 
educational function or event. • ^* 

(d) Intentionally causfng^or attempting to cause physical injury or m- 
tentionally behaving in such a yfsiy as could reasonably cause physical in 
Jury to a schooj employee.' (1) on the school grounds during and imme^ 
diately before or immediately afier school hours, (2), on the school grounds 
at any other time when the school is being used by a school group, or (3) 
off the school grounds at an, educational function Or event. Self defense 
or Reasonable acli^jn undertaken on the reasonable belief that it was neces 
sary to protect some other person shall not, howtV^r,!cODstitute a violation 

* o{ tBis provision, ~ \' ^ ♦ * * 

(e) Intentionally doing serious bodily harm !$*ar^ ^^udent. (1) on 
, the school grounds during and^ immed&tek before or immediately after 

school Hours. (2) on the school^ ground^^t an> other time when the. school 
i^ being used b> a school group, or (4) off the school p"Ounds at an cduca 
. tional function or event by the school cpfporation, or when such student 
is traveling to or from school Or suoh educational function.^ ' 

Self-defe*nse*or reasonable action undertaken on the reasonable 'belief 
t6at it was necessary to protect some Other person shall, not^ howeVer, con- 
stitOte a violation of tjris provision. / ' \ ^ 

(0 Threatening or intimidating any student for' the purpose of. Or with 
the intent of, obtaining money or anything of v^lue from such student. 

(g) Knowingly possessing, handling or transmitting any object that . 
can reasonabl> be considered a weapon. (1) on the school grounds during^ 
, and immediately before or immediately after school hours, (2) on the , 
school grounds at an> other time when the school is b^eirtg used by a school 
group, or (3) off the school grounds at an> educational function or event 
sponsored by the school. , , . • 

Such objects shall not include school supplies, slich -as pencils or com" 
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passes, where they have a reasonable "use in cgnnection with an educational 
function in which the student is engaged, but do include any fir'eanm, any 
explosive including .firecrackers, any. knife other than a srtiall penknife, 
except where such items have reasonable use in connection with any such 
educational function. ^ 

(h) Knowingly possessing, using, transmitting or being under the in- 
fluenjre of any narcotic drug^ hallucinogenit drug, amphetamine, bar- 
biturate, marijuana, alcoholic beverage, or intoxicant of any kind. (1) 
oh the school grounds during and immediately before or immediately after 
sfhoo] hours, (2) oaf the school grounds at any other time when the school 
is being used by any school group, or (3) off the school grounds at a school 
activity, function or evept. " ^ 

Use of a drug authorized by a medical prescription from a registered 
physieM shall not be a violation of this rule. 

(i) Engaging in the unlawful selling of narcotics or other violation of 
criminal 15w which constitutes a danger fo other students, or constitutes 
an' interference with schpol purposes. 

(j) Failing in a substantial number of instances to comply with direc- 
tions of teachers, during any^period of time when he is properly under their 
supervision, where sutli failure, cop^itutes an interference with ^hool 
purposes* , ' " ^ 

(k) Engaging in any activity forbidden by the laws of the state of 
Indiana whip h'cons*titutes an interference wi^th schooj purposes. 

{]) A violation, or repeated violation, of any rules validly adopted pur- 
suant to sections 3 i^nd 4 [§§ 28-5356 and 28-5357] of this chapter. {IC' 
1971, 20-8-9.5-5,.as ^dded by Acts 1972,' P. L. 162, § 1, p. 806!] 
\ • ^ ' ' , ' ' 

28-5359 ilC 20-8<9.i-6)-. Pupil conduct^Exclusion'-Circumstances. 
—Any student may be excludej^ -from, school in the following circum- 
stances, subject to, the prpcedtH^rojji^j^fl^^ chapter [§§ 28^354— 
28-53691;- , ' ^ ^-.^^ ; - _ 

(a) If he has a ^arigercyus communicable disease tr^mijsible through 
normal $chooKcontacts that poses a substantial threat to the health or 
^ safety »of the school community. ' • 

b) If his immediate removal is necessary to restore order or to protect 
persons on school corporation property. This shall include conduct off 
school property where on account thereof the student's presence Jn school 
^ould constitute ah interference with school purposes. 

(c) Where any student is mentally of physically unfit for school pur- 
poses, subject, ffowever, to' the procedure set up under the provisions of. 
IC 1971, 20-8-8-5 [§ 28-53 10]," and to the limitations and regulations ' 
authorized to be established thereunder by the state board of education. 
[IC 1*971, 20-8-9.^-6, as added by Acts 197/, P. L. 162, § 1, p. 806.] 

28-5360 -(IC 20^8-9.5^7f. Pupil conduct^hort4€rm suspension- 
Grounds. —kny principal may deny^ a student the right to attend school 



,or to take part in any school function for a period of up to five [S] school 
days, the number of the days to be determined by rule of the governing 
body which rule may include a requirement that approval of the super- 
intendent of schools is necessary if tha gove^ning body limits the power 
of the principal's, supervision to a lesser period than Ave [S] school days, 
on the following grounds: ^ 

(a) Conduct constituGng grounds for expulsion as set out in section 5 
|§ 28-5358}. ' ^ ^ 

(b) Other violation of rules and standards of behavior adopted under. ^ 
this chapter [§§ 28-5354^-28-5369]. Such short-term suspension shall be 
made solely after the principal has made an investigation thereof and^i^s 
determined that such suspension is necessary to help any s^dent, to further 
school purposes, or to prevent an interference therewith. 

Within twenty-four (24] hours, or such 'additional time as is ^•eason- 
ably necessary, following such .suspension, the principal shall send a writ- 
ten stateynenj to the student^s parent describing the student's conduct, 
misconduct or violation of any rul^ or standard and the reasons for the 
action takjn. The principal shall make a'reasohable effort to hold a confer- 
ence with* the parent before or at the time the student returns to school. 
[IC 1971, 20-8-9.5-7, as added by 1972, P. L.'l02, § 1, p. 806.] 

"'28-5361 {IC 20-8-9.5-S)r. Pupil conduct ^ Other remedies^ -^Tht 
superintendent, principal, any administrative pefsoitnel or any teacher o.f 
the school corporation shall be authoried to take any action in connection 
with student behavior, jn addition to the action? specifically prOyided in 
this chapter (§§28-5354 — 28-5369], reasonably desirable or necessary to 
help an> student, to further school purposes^ or to prevent an interference 
therewith, such action including such matters as counseling with a student 
or group of students, ^coi1fer«nces with a parenUor group of parents, assign- 
ing students additional w6rk, re^ranging class schedule^, requiring a stu- '^ 
dent to remain in School 4fter regular school hours tp do additional school 
work dr for counseling, or restfictioji of extra-curricular activity. [tC 
t971, 20-8-9.5^8, as added by Acts r?72, P. L. 162, ^ 1, p. 806.] 

28-5362 -(IC 20-8-9.5-9K Pupil conduct—Expulsion and exclusion-- 
Protedurc. The following procedures shall be followed before a student iaf 
disciplined .by an expulsion, or is excluded, ai defined in sectiori 1(g) 
[§ 28-53:T54(g)] of this chapter: / ' 

(a) A written chafge shall be filed by the principal with the superin- 
tendent. If the superintendent .deems that there are re^nable grounds 
for investigation or that^ an investigation is desirable, he shall within 

, „t wen ty -four [24]^ hours after such charge is -filed appoint a hearing' 
examiner. -* , 

(b) The hearing examiner shall Within, forty^eight [48], hours after he 
is appointed, or such additional^ time as is reasonably necessary, give 
notice to the student, and his parent. Such notice shall include the follow- 
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ing: (1) the rule or standard of condikt allegedly violated and the acts of 
the student alleged to constitute a cause for exclusion or expulsion. This 
shall include a summary cff the evi^egfi^ to be presented against the stu- 
dent but this provision shall not be Technically interpreted if {here is a 
good faith effort to make such statement, (2) the penalty, if any, the 
principal or his designee has r^uested in his charge and an> other penalty 
to which the student may be subject. (3) the time and plaCe for the hear- 
ing; (4) a description of the hearmg procedures provided by this Chap- 
ter 28-53 54— 28^5369 ]; (5) a^tement that the student, •his parent 
or other representatives, including counsel, h^s a right to examine his 
academic and disciplinary^ records and any affidavits to be used at the 
hearing concerning the alleged misconduct and a right to know the identity 
of the witnesses .to appear against him, except where the giving of such 
ipames of such witnesses ma> , in the opinion of the hearing examiner, sub- 
ject them to unreasonable harrassment [harassment], and (6) a statement 
that before expulsion or exclusion can be involved, the student has a right 
' to a hearing which may be waived if the student an4 his parent sign a 
statement to that effect. 

Thc stU(ient or his representative shall have the right to examine the 
records and affidavits provided in subsection (b) (5) above and the state- 
ment of any witness in the possession of the school corporation. • * ' 

(c) A hearing on the exclusion or expulsion as provided in section 11 
(§ 28-5364] of this chapter. 

(d) The evidence presented at ihe hearing shall either be recorded by 
shorthand reporter or taped or shall be made in summary form by the 
hearing examiner. The sipdent shall have the right to cause the proceed- 
ings to be laped or taken by a shorthand reporter or stenotype if the hear- 
ing exaihiner does not do so. In the latter event, if the student is reason- 

.ably unable to pay the cost of record, the school corporation shall do so. 

(e) A report by the hearing examiner of his findings and a recommen- 
dation of the action to be taken, which report should explain in terms of the 
needs of bo\h the student and the school corporation the reasons for the 

^ <)articular action reco;nmended^ Such recommendation giay range from 
no action through the entire field of counseling to expulsion or exclusion. 

(f ) . A review ef such report by the superintendent who may change or 
revolve the sanction recommended _b> the hearing examiner but shall not 
impose a sanction more severe than that fecommended by the hearing 
examiner. 

(g) A mailing by certified mail or personal delivery to the student or 
his parent of the notice, the findings and recommendations of the hearing 
examiner and the determination the superintendent. • * 

^ (h) The determina^tion by the hearing examiner, the determination by 
the superintendent, and ^ny determination on appeal to the governing 
body shall be made solely on the basis of the e\idence presented at the 
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hearing, or in addition oj| any evidence presented on appeal. [IC 1971, 
-\J20-8-9.5-9, as added by ^s 1972, P,L. 162, §1, p. 806.] 

28-5363 ^^C 20-8-975-IOK Pupil conduct ~~ Hearing examiner — 
.Superintendent functions. —The hearing examiner shall be any person on 
the school corporation's administrative staff, or its counsel, provided he 
(i) has not brought the charges against the student,^) will not be a 
witness at the hearing and (iii) has no involvement in^he charge. The 
superintendent may designate himself as the hearing examiner. 

The hearing examiner shall have the following duties: 

(a) to give ihp notice provided in section 9 [§ 28-5362]] 

(b) to schedule the hearing at a specified date, time and place with the 
authority to postpone the date and time or change the place for any good 
cause: * ' , 

(c) to insure that any records of the student or any statements of Wit- 
nesses are available to him, his parent or representative before the hearing, 

(d) to be available before the hearing to an^w^r any questions the stu- 
dent, his parent or representative ma> have about the nature and conduct 
of the hearing; 

(e) to take full charge of the hearing, subject to the provisions of this 
chapter [§§ 28-5354—28-5369] ; and 

(f) to prepare findings of fact and recomniendatio|is as provided above 
and transmit them to the superintendent as SQon as reasonably •possible 
after the hearing. ' ^ 

If the rules of the ^^overning body so provide, there ^hall be appointe 
in addition to a hearing examiner, a hearing committee^who sh^l be 
deemed employees of the governing body and shall constitute teachers, 
parent&apdfor students. In sSth event, the hearing examiner ^all perform 
all tb^^uties provided aboVe except that the hearing committee shall de- 
termine b> majorit> vote the findings of fact and make the recommenda- 
tions, the' hearing examiner to have no vote in such determination. Any 
minority report shall , be made a part of the record. [IC 1971, 20*8-9.5-10, 
as added by Acis 1972, P. L.^162, § 1, p. 806.] 

28>5364 ^IC 20-8-9.5-1 11-. Pupil conduct— Conduct of hearing^The 
following provisions shall appl> to the hearing provided in this Chapter 
(§§,28-5354— 28x5369]: 

(a) The hearirig ma> be 'attended b> the hearing examiner, the hearing 
committee, if any, the superintendent, the principal, the student, the par- 
ent, and the student's representative, and counsel for the. school corpora- 
tion where the hearing examiner or the superintendent deems this advisa 
ble. Witnesses should be present onl> whefi the> are giving information at 
the hearing. The student ma> be*excluded in the discretion of the hearing 
examiner with the concurrence of the student*s parent at times when his 
{)s>chologicdl or emotional problems are being discussed. The student^s 
representative may b^e, but need not be, an attorney. The hearing ex^am- 
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iner may exclude anyone from the hearing when his actions disrupt an' 
orderly hearing, 

(b) The student may speak in his own defense and may be questioned 
on his testimony but he may choose not to testify and in such case he 

' shall not be threatened with punishment or later punished for refusal tiP 
testify. 

(c) The principal shall^present to the hearing examiner statements in 
affidavit form of any person haying information at^out the student's con- 
duct, and the student's records, but not unlei>5 3uch statements and records 
have been made available to the student, his parent or representative prior 
to the hearing. If the principal or the hearing examiner deems, it necessary, 
the information contained in such records shall be explained and inter- 
preted at the hearing, or prior thereto to the student, parent or representa- 
tive, by a person trained in their use and interpretation. 

(d) In conducting the hearing, the hearing examiner shall not be bound 
by the rules of evidence or any other' courtroom procedure. 

(e) The student, his parent or representative, the principal, or the hear- 
ing (examiner may ask witnesses to testify at the hearing'. Such testimony 
shall be under oath, and the hearing examiner shall be authorized to ad- 
minister the oath. . \ 

(f) The student or his representative,^ the principal, or tKI'^ hearing 
examiner, shall have the right to examine' or cross-examine any witni&^ 
giving Information at the hearing. The hearing examiner may, flow^er, 
limit the rigKt o{ any party to examine or cross-examine any witness to 
the extent that such examination is abusive or interfe?fes with the conduct 
of an orderly hearing. ^ 

(g) ^Thc hearing shall be held within a period of five |5| days after *ihi 
notice is given to the parent and the student but such time shall be 
changed by the hearing examiner for good cause. 

(h) The hearing may be waived, but only by a written instrument 
signed by both the student and his* parent, but such waiver shall be valid 
only if made voluntarily and with knowledge of the procedure available 
hereunder and of the consequences of the waiver. 

(i) Where mpre than one [1] student is charged with violating the 
same rule and have acted in concert and where the facts are substantially 
the same for all such students, a single hearing may be conducted for such 
students as a group if the hearing examiner believes. (1) a single hearing 
is not likely to iesult in confusj(Jn, and (2) no student \yill have his inter- ' 
esls substantially prejudiced b> a single hearing. If during the conduct of 
the hearing the hearing examiner finds that a student's interests will be 
substantially prejudiced by a group hearing, or that the hearing is result- 
ing in confusion, he may order a separate hean»gtor any student. 

(j) Any person giving evidence by affidavit or \n person at a hearing 
shall be given the same immilnity from liability to the students, parent 
or to other persons, as a person testifying in a court case. 



\ 

(k) The school corporation acting through the superintendent tnay 
cause legal counsel to be pre&nt cither for the purpose of acting as the 
designee\f the principal or for the purpose of advising the hearing, examiner 
. In the conduct of the hearing. An> counsel who advises the hearing exami 
ner in the conduct of the hearing ma> not also act as the designee of the 
principal. [IC 1971^20-8-9.5-11, as added by Acts 1972, P. L. \6i^ § 1, 
p. 806.] . ' * .. - 

28,-5365 ^IC 20-8-9.5-12f. Pupil conduct^Record, appeals, review 
and other provisions.— The record in a case shall consist of the, charge, 
the notice, the evidence or a sunimarj thereof made by the bearing 
examiner, his findings and recommelhdations, and the action of the super 
intendent. With respect to any appeal to court or any ^appeal after the 
first appeal, the record shall consist, in addition, of any additional evidence 
taken and any additional action taken in the case. 

(b) The student may within thirty [30] days appeal'the superintend- 
ent's determination to the governkig bod> by a written request, such re- 
quest to be filed with the administrative office of the governing body or 
with the superintendent. Such an appeal ^all be made on the rec6rd, 
except that new evidence ma> be admitted to avoid a substantial threat 
of unfairness. The govenCng bod> ma> alter the superintendent's disposi- 
tion of the case if it finds his decision to [too] severe. 

(c) The governing bo5y*rnay, where a recommendation has been made 
by a. designee of the sujierintendent, provide by general, ruli, for an addi 
tional administrative appeal to a designated member of the Administrative 
staff, subject to the same rules as provided in paragraph (b) above, before 
the matter is presented to the governing body. 

(d) The final action of the govjeming bendy shall be evidenced by per- 
sonally delivering or mailing by certified mail a copy of the governing 
body's decision to the student and his parent. At any time within sixty 
(60] days thereafter, the student may appeal such determination to the 
circuit or superior court in the county where the principal office of the 
governing body is located. Such appeal shall be initiated by the filing 
of a complaint which shall be suffident if it alleges in general terms that 
the governing body acted arbitrarily, capriciously, without substantial 
evidence, unreasonably or unjawfull>. The trial of the appeal, except as 
provided herein, shall be tried ii) the same manner as other dvil cas^a. 
The defendant shall be the school corporation, and, within the time pro 
vidcd for a responsive pleading, it ^all file therewith the record. Where a 
part of the record consists of the evidence on tape, such tape may be pre 
sen ted in lieu of a t>ped cop> ther^f. Such case sh^!)l, without motion of 
either party, be advanced on the court's docket. The record sl>gll consti 
tute the evidence on appeal to court, the court shall hear such additional 
evidence as shall be necessary to determine the issues fully. 



Compiler's Note. The bracketed word "loo" was inserted by the compiler 
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(e) Any penalty provided by a determination in the hearing procedure 
shall be applied pending an appeal unless it is staged by the hearkig 
examiner, or governing body, or b> the court after an appeal has been filed 
herein. 

(f) No expulsion or exclusion of a student shall be for a longer (Period • 
than the remainder of the school year in which it took effect. If the stu- 
dent is less than sixteen years of age,- any expulsion or exclusion 

' taking effect more than three [3] weeks prior to the beginning of the 
second semester of any school >e:ar shall be automatically reviewed at the 
beginning of such second semester. Such review shall be done under the 
same procedure, to the extent reasonably applicable, provided in sections 9 
through 13 [§§ 28-5362— 28-5366^, but the' subsequent review shall be 
limited t6 newly discovered evidence or evidence occurring since the origi- 
nal hearing This review may lead to a recommendation that the student 
be reinstated for the second seipester. 

(g) Any statement, notice, recommendation, or determination or similar 
action shall be effectively given at the time a written evidence thereof is 
clelivered personally or is mailed by certified mail to. a student or his 
parent. (IC 1971, 20-8-9.5-12, as added by Acts 1^, P. L. 162, S 1, 
p. 806.] ■ , ^ ' 

28-5366 ^IC 20-8-9.5-13K Pupil conduct— Tjjni of proceedings and 
suspension pending an appeal. ---{a) The hearilifand determination of a 
case of student expulsion or exdusion b> a jliearing examiner or hearing 
committee shall be completed w^hin ten [10] days of the time the student 
is suspended from school, unlefc it can not be reasonably held within such 
time or unless the student requests a delay of* the proceedings. 

(b) A student may be sugiended pending a hearing on his expulsion or 
exclusion by the principal /pr apSriod not to exceed five [5] school days, 
or for a period extending/to the time] of hearing by the hearing examiner. 
In sHch event the student, bi^ parent br representative shall have the right 
as soon as reasonably ntssijjle after Hje charge is brought against the stu- 
dent to a preliminary Conference with the principal or hearing examiner to 
persuade the prindn&l or hearing examiner that there is a compelling 
reason why the student should not be suspended pending a hearing. |IC 
1971, 20-8-9.5-13, jfe added by Acts 1972, P. L. 162, § 1, p. 806.] 

28-5367 ^ICy20-8-9.5-14K Pupil conduct— Addilional ruUs of gov^ 
erning body—lhe ^veming body "may by rule amplify, supplement or 
extend the pro/edures provided in this chapter, in any way not incon- 
siste;it herewith Any hearing held in violation of such rules shall be illegal. 
(IC 1971, 20^-9.5-14. as added by Acts 1972, P. L. 162, § I, p. 806.] 

28-5368 hlC 20-8-9.5-1 5K Pupil conduct— Charges by a student.— 
Where a stuHent or his parent believes that the student is being improper- 
ly denied n^rtidpation in any educational function of the school corpora- 
tion, or is being subjected to an illegal rule or standard, as provided by the 
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statutes of the state of Indiana or applicable statute of the United States, 
or by the constitutions of the state of Indiana or of the United States, he 
shall, if unable to work out his problems with members of the ad^unistra- 
tive staff, be entitled to initiate a hearing b> filing a charge with the super- 
irWindent in the same manner as a charge is initiated by the priiidpal 
uhdcr section 9 [§ 28-5362] hereof, and the provisions of sections 9 through 
13 [§§ 28-5362-^28-5366] of this chapter to the extent applicable shall 
apply to the determination of any such charge. The ruling of the hearing 
examiner and deternfiination of the superintendent shall with respect to 
participation in an educational function be denied, granted in whole, or 
granted subject to limitations, and with respect to the validity of a rule or 
standard or its application, to a recommendation that it be changed An 
appeal from such decision and determination may be made to the govern 
ing body either by the student or by the superintendent, such appeal to 
be- undertaken within thirty [30] days. In any case involving the validity 
of a rule or standard, or its application, the matter Shali be automatically 
appealed to the governing body which^ shall make the final administrative 
determination. Nothing in this section shall limit the power of the govkn- 
ing body from hearing petitions of students, parents, teachers, taxpayej^ 
or other interested persons to change rules, or limit the power of the govern 
ing body to make or tQ change any rule or standard on its own motion^ 
all subject to such rules relating to administrative procedure, as the ^vern- 
mg body shall adopt in connection therewith. In the event the governinVr 
body changes a rule or standard, or its application, it shall not be limited to 
the record. [IC 1971, 20-8-9.5-15, as added by Acts 1972, P. L. 162, § 1, 
p. 806.1- 

i&-5369 ilC 20-8-9. 5-16V. Pupil conduct-compliance with compul- 
sory attendance law.—li a student is suspended, expelled or excluded from 
school or from any educational function in accordance with the provisions 
of this chapter [§§ 28-5354— 28-5369] , his absence from school on* account 
thereof shall not be deemed a violation on the part of any person under 
IC 1971, 2b-8-i , 20-8-8, or any other statutes of the state of Indiana relat- 
ing to compulsory, attendance at school. No decision of any court of the 
sta^of Indiana shall override a suspen$ion, exclusion or expulsion made 
^vided under this chapter except by way of the appeal provide under 
^on 12 (§ 28-5365] of this chapter. [IC 1971, 20-8-9.5-16, ^s added by 
Acts 1972, P. L. 162, § l,p. 806.] 

.Compiler's .Sole IC 197K 20-8-1 and 20-8-8, comprise §§ 28-5306—28-5310, 28- 
5311-^28-5329,^8-5335— 28-5M7* 28-S511. 

SeparMty. Section 2 of Acts 1972, P L 162 reads "If any provision of this act or 
the apphcation thereof to any person or circumstance is held invilid, such invalidity 
shall not affect other provisions or application of this act which can be given effect 
w^hout the invalid provision or application, and to this end the provisions of this act 
are -declared to be severable " 

Emergency Sectioh 3 of Acts 1972, P, L 162 reads "Whereas there is a more im- 
mediate necessity for the taking effect of this act it shall be in full force and effect from 
and after September 1, 1972»\' ' 
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. y. Recent Supreme CounI Decisions Affecting the 
^^"^Scope of School Authdrity and Student Rights 

Page 

A. Freedom of Expression; Symbolic Armbands {Tinker v. Des 

Moines » * . 287 

* B. Freedom of Expression: Unofficial Student Publications* 
(Jacobs V. School Commissioners of the City of I ndianapolis) 
C. -Procedural Due- Process^ Disciplinary Hearings *(Goss v. 
' Lopez\) ' ^ . ' 

y D. Substantive Due Process: Sufficiently of Evidence in Dis- 
ciplinary Hearings (Wood Vs Strickland) 

NOTE. When these Proceedings went lo press the Supreme Court had hear^' oral 
arguments but had not rendered opinions in the cases referenced C and D 
.abo.ve. 

Copies of Mw'dccKions, however, may be obtained approximately 10 d^ys aftei* 
their issuance by writing Charles Vergon, Program for .Educational Oppor- 
tumty, University of Michigan, School of 'Education, Ann Arbor, Michigan 
48U)4. Additionally, the Program has scheduled a, scries of seven conferences 
during the Winter and Spring of 1975 dcvMed to "Current Issuer in Educa-- 
tional Pohcy and the Law.** Each of the three pending decisions will bc\among 
.those treated.] for more information contact the Pro^m. 
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Recent Supreme Court .pecisions Affecting the Scope 
of School Authority and Student Rights 

A. FREEDOM OF EXPRESSION: SYMBOLIC ARMBANDS 
TINKER ET AL. V. DES MOINES INDEPENDENT . 
■ COMIVIPNITY SCHOOt DISTRICT et al. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FCiR 

- . ,THE EIGHTH CIRCUIT • ' , : ' 

No. 21. Argued November 12, 1968— Decided February 24, 1^69. ^ 

Mr. JusTie?E Fo^lTAS delivered the opinion of the Court. , 
Petitioner John F. Tinker, IS years old, and petitioner Christopher 
Eckhardt, 16 years old, attended high schools in Des Moines, lawa. Peti- 
tioner Mary Beth TinKer, John's sister, was a 13-year-old student in junior 
high school » ^ 

In December 196S, ^ group of adults and students in Des Moines held 
a meeting at the Eckhardt home. The group determined to publicize their 
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objections to the hostilities in Vietnam and their support for a truce b> 
wearing black armbands during the^<1iolida> season and bv fasting on 
December t6 and New Yearns Eve"; Petitioners and their pare^nts had 
previousl> pgaged in similar activities, and thej* decided to participate 
in the program. 

,The principals of the De's Moines schools became a^^are of the plan to 
wear armbands. On December 14, 1965, the> met and adopted a policy 
th^t any student wearing, ari arm{)and to sc-hool woMld be asked to remove 
it, and if he refused he would be suspended until he returned without the 
. armband. Petitioners were aware of the regulation <hat the school adthor- 
ities adopted. 

On December 16, Mary Beth and Christopher \vore black armbands 
to th^ir schools. John Tinker wore his armband the ne:vt da>. They were 
all sent home and suspended from school until ^the^ would come back 
without tl^eir arm1)ands. The> did not, return to.^hool until after the 
planned period for wearing armbands )iad expired— that is, until after 
New Year's Day. J ' 

• This complaint wa§ filed in the United States District Court by peti- 
tioners, through their fathers, under § 1983 of Title 42 of the United States 
Code It pra>ed for an injunction restraining the cespondent school officials 
and the respondent members of the board pf directors of the school district 
from disciplining^ the petitioners, and it j$ought nominal damages. After 
an evidentiar> hearing the District Court' dismissed the complaint, ti up- 
held the constitutionality pf the school \uthorities" action on the ground 
that it was reasonable in order to pre\ent disturbance of school disciphne. 
2S§ F Supp. 971 (1966). The court referred to but expressl> declined to 
follow the Fifth Circuit's holding in a> similar case that the wearing of 
symbols like the armbands case be prombi ted .unless it "materially and 
substantially interfere [s] with the requirements of appropriate discipline 
in the operation of the school." Burnside v. Byars. 363 F.2d 744, 749 
(1966).^ . . . 

On appeal, the Court of Appeals for the Eighth Circuit considered the 
case en bat\c. The court \\l^equally divided, and the District Court s 
decision was accordingly' affi|fWed, without opinion. 383 F.2d 988 (1967). 
We granted certiorari. 390 U.S. 942 (1968). 

The District, Court recognized that the wearing of an and for the 
purpose of expressing certain views is the type of symbolic act that is 
within the Free Speech Clause of the First Anfendment. See \f*icst Virginia 

^ In Burnside, the Fifth Circuit' ordered that high school authorities be enjoined 
from enforcing a regiflation forbidding students to wear "freedom buttons " It li in- 
structive that in Blackivcll v LKsaqucna County Board of Education, ibS F 2d 749 
(1966)» the samc^ancl dh the same da> reached the opposite result on .different facts 
It declined to enjoin enforcement of such a regulation in another high school where 
the students wearing freed<MTJ buttons harassed students, who did not wear them and 
created much di&turbance . 
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V. Barnetie, 319 U.S. 624 (1943)^ Siromberg r. California, 283 U.S. 359 
(1931). Cf. Thornhill v, Alabama, 310 U.S, 88 (1940) , Edwards v. South 
Carolina, 372 U.S. 229 (1963) , Broum i\ Louisiana, 383 U.S. 131 (1966). 
hs we shall discuss, the wearing of ^armbands in the circumstances of .this 
^ase was entirel> divorced from actuall> or potentiall>' disruptive conduct 
by those participating in it. It was closely akin to "pure speech" which, we 
have repeatedly held, is entitled to comprehensive protection under the 
First Amendment. Cf. Gox v. Louisiana, 379 U.S. 536, 555 (1965); 
Adderley v. Florida, 385 U.S. 39 (1966), 

.First Amendment rights, applied in light of the special characteristics of 
the school environment, are available to teachers and students. It can 
hardly be argued that either students or teachers sh^ their constiti^tion^l 
rights to freedom of speech or expression at the schoolhoase gate. This hds 
betn the unmistakable holding of thi^ Court for almost 50 years. In Meyer 
V. Nebraska, 262 U.S. 390 (1923), and Bartcls v. Iowa, 262 U.S. 404 
(1923), this Court, in opinions by Mr. Justice McJ^ey nolds, held that the 
Due Process C^use of the Fourteenth Amendnient prevents States from 
forbidding the teaching of a foreign language to young students. Statutes 
to this effect, the Court held, unconstitutionally interfere with the liberty 
of^^acher, student, and parent.^ See also Pierce v. Society of Sisters, 268 
U.S, 510*^(1925); West Virginia v. Bamettc, 319 U.S. 624 (1943); 
Mcdallum v. Board of Education, 333 U.S. 203 (1948) , Wiemajt v. Upde- 
graff, 344^ U.S. 183, 19S (1952) (concurring opinion),' Sweezy v. New 
Hampshire, 354 U.S. 234 (1^57), Shelton v. Tucker, 364 U.S. 479, 487 
(I960); En^.el v. Vitale, 370 U.S., 421 (1962), Keyishian v. Board of 
Regents, 38S U.S.. ^89> 603 <1^67*)r Epperson v. Arkansas, ante, p. 97 
(1968). • • ^ • 

In West Virginia i . Barnette, sUpra, this Court held that under the First 
.\mendment, the student in finlbU^ school may not be compelled to salute 
the flag. Speaking through Mr. Justice Jackson, the Court said: 

"The Fourteenth Amendment, as^ now applied to the Stales, protects 
the citizen against the State itself and all of its creatures — Boards of 
Education not excepted. These have, of course, important, delicate,, 

^Hamilton v Rf gents of Vnj\) of CcU , 2J^s US 245 ( 19.M), is sometimes cited for 
the broad proposition that the State ma> attach conditions to attendance at a state 
universil) that require individuab to violate their rehgtous convictions. The case in- 
voKcd di^mis^al of memUrs of a relig:i0us denomination from a land grant tollegc for 
refusal to participate in mihlar) training XarrowI> Mewed, the case turns upOD the 
Courts conclusion th^t merc]> rtqmnng a student to participate sdtool training 
in militar) "science' could not conflict Mith his cons-titutionaUy protected freedom of 
conscience The decision cannot be takcil as cstabi shing that the State ma> impose and 
^enforce an> conditions that it chouses upon attendance at public institutions of learning, 
ho\vever Mo)ati\e thev m^ be of tundamcntal consiitb|ionaI guarantees S<^e, e.fi., 
W^St Viffitma v BarnriU, .U9 U,S 624 ( 194.0 ♦ IJtxon v Alabama State Board of 
Education, 294 F 2d 150 (CA Sth Cir 1961), Knight, v State Board of Education, 
200 F Supp. \*JA (D C M p Tcnn 1961)4 Dickey v Alabama State Board of 
Education, 27.\ F Supp 61.^ (D. C M 0 Ala 1967) Sec aUo Xotc, Unconstitutional. 
Conditions, 7.i Har\ L. Rev 1595 ( 1960), Note,* Academic Freedom, 81 Harv. U 
Rev 1045 (1968) 
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and highly discretionary functions, but none that the> may not perform 
within the limits of the Bill of Rights. That they are educating the 
young for citizenship is reason for scrupulous protection of Constitutional 
freedoms of the individual, ii we are not to strangle t^e free mind at its 
source and teach youth to discount important principles of our govern- 
ment as mere platitudes.*' 319 *U.S. at 637. ) 

J On the other hand, the Court has repeatedly emphasized the need for 
affirming the comprehensive authority of 4he States and of school officials, 
consistent with fundamental constitutional safeguards, to prescribe and 
control conduct in the schools. See Epperson v. Arkansas, supra, at 104, 
Meyer v. 'Xebraskq, supra, at 402. Our problem lies in the area where stu- 
dents in the exercise of First Amendment rights collide with the rules of 
the s^l^ol authorities. ^ • 

• II. ' 

The problem posed by the present case does not relate to, regulation. of 
the length of skirts or the type of clothing, to hair style/ or deportment. 
Cf. Ferrell v. Dallas Independent School District, 392 F:2d 697 (1^68); 
Pugsley V. Sellmeyer, 158 Ark. 247, 2.50 S. W. 538 (1923). It does not 
concern aggressive, disruptive action or even group demonstrations. Our 
problem involv^ direct, prjmary First Amendment rights akin to "pure 
^ speech.*' / 

The school officials banned and sought to punish petitioners for a silent, ' 
passive expression of opinion, unacc6mpanied by any disorder or disturb- 
ance! bn the part of petitioners. There is here no evidence whatever of peti- 
tioners' interference, actual or nascent, with the schools' work or of col- 
lision with the rights of other students to be secure and to be let alone. 
Accordingly, this case does not concern speech or action that intrudes upon 
the wotk of the schools or the rights of other students. 

Only a few of the 18,000 students in the school system wore the blac^ 
armbands Only five' students were suspended for wearing them. There 
is no indication that the work of the schools' or any class was disrupt^. 
Outside the classrooms, a few sbdents^ade hostile remarks to the children 
wearing armbands, but thereiiere no threats or acts of viqlence on school 
premises. j / 

The District f ourt concfiided that the action of the school authorities 
was reasonable because it wfi based upon their fear of a disturbance from 
the wearing of the armbands. But, in our system, undifferentiated fear or 
apprehension of disturbance is not enough to overcome the right to free- 
dom of expression. Any departure from absolute regimentation liiay cause 
troufjle Any variation from the majority's opinion may inspire fear. Any 
word spoken, in class, in the lunchroom, or on the campus, that deviates 
from the views of another person may start an argument or cause a dis- 
turbance. But our ConslilutionWys we must take this risk, Terminiello v, 
Chicago, 33,7 U.S. I (1949), a^d our history -says that it is this sort of 
hazardous freedom this kind of openness— that is the basis of^our na- 
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tional strength and of the independence an^ vigor of Americans who grow 
up and live in this relatively permissive, often disputatious, society. 

In order for the State in the person of school ofiitials to justify prohibi- 
tion of a particular expression of opinion, it must be able to show that its 
action was caused b> something more than a mere desire to avoid the dis- 
comfort and unpleasantness that alwa>s accompan> an unpopular view- 
point. Certainl> where there is no finding and no showing that engaging 
in the forbidden conduct would "materiall> and substantially interfere 
with the requirements of appropriate discipline in the operation of the 
school," the prohibition cannot be sustained. J^rtmside v. Byars, supra, 
at 749. \ . 

In the present cast, the District Court made no such finding, and o6r 
independent examination of the record fails to yield evidence that the 
school authorities had reason to anticipate that the weajing of the arm- 
bands would substantiall> interfere with the work of the school or impinge 
^ upon the rights of other students. Even an official memorandum prepared 
after the suspension that listed the reasons for the ban on wearing the arm 
bands made no reference, to the anticipation of such disruption.' 

On the contrar> , the action of the school authorities appears to have 
been based upon an urgent wish to avoid the controversy \^hich might 
result from the expression, even by the silent symbol of armbands, of 
opposition to this Nation s part in the conflagration in Vietnam/ It is 
revealing, in this respect, that the meeting at which the school principals 
decided to Issue the contested regulation was called in response to a stu 
dent's statement to the journalism teacher in* one of the schools that he 
wanted to write an article on Vietnam and have it published in the school 
paper. (The student was dissuaded.*) 




^The only suggestions of fear of dis6rder in the report are these: • 
"A former student of one of our high schools was killed in Viet Nam. Some of his 
fnends arc still in, school and tt.was felt that if an> kind of a demonstration existed, 
it might evolve*^ into something which would be difficult to control.'^ 

"Students at one of the high schools were heard to say thc> would wear arm bands 
of other colors if the bhck bands prevailed," ^ 

Moreover, the tcst4mon> of school authorities at trial indicates that it was not fear 
of dbruption th^ motivated he regulaion prohibiting the armbands, the regulation 
was directed ag^nst "the principle of the demonstration? itself. School authorities 
simpl> felt that *'the schools arc no place for demonstrations," and if the students 
"didn't like the v\a> our elected officials were handling things, it should be handled 
with the ballot box and not in the halls Of our {Public schooU." ' 

* The District Court found that the school authorities, in prohibiting black armbands, 
were inlRucnccd b> the fact that "[t]he Viet Nam Nvar and the involvement of the 
United States therein bas been the subject |of a major controversy for some time. When 
the arm band regulation involved tv^rein ^as promulgated, debate over the viet Nam 
war had become vchenfbnt in many localities A j)rotest march against the Uar had 
been recently held in Washington, D.C. A/wave of draft card burning inddents\protcst- 
ing tly: war had swept the country. At! that time two highly publicized driut card 
burning cases were pending ip this Court. Both individuals supporting the Ar and 
those opposing it were quite- vocal in expressing their view^." 258 F. Supp at,97y 973. 

After the principals' meeting, the director of secondary education and the principal 
ot the high school informed the student that the principals were onposcd to publiotlon 
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It is also relevant that the school authorities did not purport to prohibit 
the wearing of all symbols of political or controversial significance/The 
record shows thai students in some of the schools wore buttons relating 
to national political campaigns, and some even wore the Iron Cross, tradi- 
tiortally a^ymbol of N'azism. The order prohibiting^he wearing of arm- 
bands did noli extend to these. Instead, a particular s>mbol— black arm- ^ 
bands worn to exhibit opposition to this Nation's involvement in Vietnam- 
was singled out for prohibition. Clearl>, the prohibition of expression of 
one particular opinion, at least \vithout evidence that it is necessary to 
avoid material and substantial interference with' schoQlwurk discipline, is 
not constitutionally permissible. ' 

1^1 our s> stem, state-operated schools may not be enclaves.of tolaliUrian- 
ism School officials do not possess absolute authority over their stuaents. 
Students in school a^well as out of school are "persons" under our Con- 
stitution They are possessed of fundamental rights which the State must 
respect, just as they themselves must j*espect their obligations to the State. 
In our system, students may npt be regarded as closed-circuit recipients 
of only that which the State chooses to communicate. They may not be 
confined to the expression of those sentiments that are officially approved. 
In the absence of a specific showing of constitutionally valid reasons to 
regulate their speech, students are entitled to freedom of expression of- 
their views. As Judge Gewin, speaking Jor the Fifth Circuit, said, school 
officials cannot suppress "expressions of feeling with which they do not 
wish to contend." Burnside v. Byars, supra, at 749. 

In Meyer v. Nebraska, supra, at*402, Mr. Justice McReynolds ex- 
pressed this Nation's repudiation of the principle that a State might so 
conduct its schools as to "foster a homogeneous people." He said;^ 

"In order to submerge the individual and develop ideal citizens, Sparta 
assembled the males at seven into barracks and intrusted thei* sub- 
sequent education and training to official guardians. Although such 
measures have been deliberately ^approved by men of great genius, their 
, ideas touching the relation between individual and Stat.e wer^. wholly 
different from those upon which our institutions rest, and it hardly will' 
be affirmed that any legislature could impose such restrictions upon the 
people of a State without doing violence to both letter and spirit of the 
Constitution." 

This principle has been repeated by this Court on numerous occasions 
during the intervening years. In Keyishtan v. Board of Regents, 385 U.S. 
589, 603, Mr. Justice Brennan, speaking for the Court said: 

"The Vigilant protection of constitutional* freedoms is nowhere more 
vital than in the community of American schools.' Shclton v. Tucker, 
(364 US. 479.1 at 487. The classroom is peculiarly the 'marketplace^of 

of his article Thc> reported that "we felt that it was a very friendly conversation, 
although we did not feel that wc had convinced the student that our decision was a 
Just one." 
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ideas.' TRe Natioifs futurp depends upon leaders trained through wide 
r exposure to that robust exchange of ideas which discovers truth *out 
of a multitude of tongues, [rather] than through any kind of authorita- 
tive ^election/ " 

The principle of these cases is not confined to the supervised and 
ordained discussion which takes place in the clasi,rom. The principal use 
to which the schools are dedicated is to accommodate students during 
prescribed hours for the purpose of certain t^pes of activities. Amoiig those 
activities is personal intercommunication among the studepts.^ This is 
not only an inevitable part of the process of attending school, it is also 
an important part of the educational process. A student's rights, therefore, 
do not embrace merely .the classroom hours. When he is in the cafeteria, 
or on the playing field, or on the campus during the authorized hours, he 
may express his opinions, even on controversial subjects like the conflict 
in Vietnam, if he does so \yithout "materially and substanUally inter- 
ferfing] with the requirements of appSropriate discipline in the operaUon 
of the schooj" and without colliding with the rights of others. Bumside v. 
ByurSy supra, at 749. But conduct by the student, in class or out of it, 
which for any reason— whether it stems from rime, place, or type of be- 
havior^ materially disrupts classwork or involves substantial disorder or 
invasion of the rights of others is, of course, not immunized by the con- 
stitutional guarantee of freedom of speech. Cf. Blackwell v. Issaquena 
County Board (jf Education, 363 F.2d 749 (C. A. 5th Cir. 1966). 

Under our Constitution, free speech is not a right that is given only to be 
so circumscribed that it exists in principle but not in fact. Freedom .of 
expression would not truly exist if the rigM cotAd be exercised only in an 
area that a benevolent government has provided as a safe haven for crack- 
F^et»>The Constitution s^ys that Congress (and the States) may not 
abridge the right to free speech. This provision means what it says. We 
, properly read it to permit reasonable regulation of speech -connected activi- 
ties in carefully restricted circumstances. But we do not confine the per- 
missible exercise of First Amendment rights to a telephone booth or the 
foilr corners of a pamphlet, or to supervise and ordained discussion in a 
scHool classroom. 

If a regulation were adopted by school officials forbidding djscus^on 
of the Vietnam conflict, or the expression by any student of opposition 
to it anywhere on school property except as part of a prescribed classroom 
exercise, it would be obvious that the re)?ulation would violate the con- 
stitutional rights of students, at least if it could not be justified by a show- 

^ In Hammond v South Carolina State Collegf, 111 F. Supp 947 (D. C. S. C. 1967), 
District Judge Hemphill had before him a case involving a meeting on campus of 
300 students to exp/css their views on school practices He pointed out that a school 
is not like a hospital or a jail enclosure, Ci^Cox v. Louisiana, U.S 536 (1965), 
AdderUy v Florida, 385 US 39|(1966) It is a public place, and its dedication to 
$peH6c uses docs not impl> that the constitutional rights of persons entitled to be 
there are to bfi ^ugcd as if the premises were. purely private property Cf. Edwards v. 
South Carolina, 372 US 2^9 (1963), Brown v, Louisiana, 383 US 131 (1966). 

t 
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ing that the students' activities would materiall> and substantially disrupt 
th^ work and discipline of thb school. Cf. Hammond v. South Cai^olina ^ 
State College, 272 F. Supp. 947 (D. C. S. C. 1967) (orderly protest meet-* 
ihg on state college campus) , Dickey v. AlabatAa State Board of Education^ 
273 F. Supp. 613 (D. C. M. D. Ala. ^1967) (expulsion of student editor 
of college newspaper). In the circumstances of the present case^ the 
prohibition of the silent, passive "witness of the armbands," as one of 
the children called it, is no less offensive to the Constitution's guarantees. 

As we have discussed, the record does not demoijitrate any facts which 
might reasonably have led school autholTttes-'totorecast substantial dis 
ruption of or material interference witlj school activities, and no disturb- 
ances or disorders on the school premises^Jn fact occurred. These petitioners 
merely went about their ofdained rounds^school. Their deviation con- 
sisted only in wearing on their sleeve a band (H. black clo^h, not more than 
two inches wide. They wore it to exhibit their aisapproval of the Vietnam 
hostilities and their advocacy of a truce, to malA their views known, and, 
by their example, to influence others to adopt them. They neither inter- 
rupted school activities nor souglft to intrude in ilhe school affairs or the 
lives of other^They caused discussion outside ofjthe classrooms, but- no 
interference with work and no disorder. In the circumstances, our ^on 
stitution (Joes not permit officials of the State to deny their form of expres 
sion. . ^ ^ / / 

We express no opinion as to the form of relierxhich should be granted, 
this being a matter for the lower <fourts to detei^nine. We reverse and 
remand for further proceedings consistent with. this opinion. 

Reversed and remanded. 

Mr. Justice Stewart, concurring. 

c Although I agree with much of what is said in the Courtis opinion, and 
with its judgment in this case, I cannot share the Courtis uncritical as- 
sumption that, school discipline aside, Ihe First Amendment rights of 
children are co-extensive with those of adults. Indeed,J[ had thought the 
Court decided otherwise just last Term in Ginsberg v. New York, 390 U.S. 
629. 1 continue to hoH the view I expressed in that case. "[A] State may 
permissibly determine that, at lea^t in some precisely delineated areas, a 
child — like someone in a captive audience— is not possessed of that full 
capacity for individual choice which is the presupposition of First Amend 
ment guarnnte/s.** Id.y at 64^-650 Concurring in result). Cf. Prince v. 
Massachusetts, 321 U.S. lS8k 

Mr. Justice White, concurring. c ^ 

While I join the Courtis opinion. I deem it approprjate to note, first, 
that the Court continues to recognize a distinction between conmiunicating 
by words and communicatiflg acts or conduct which sufficiency impinges 
on some valid state interest,^ And, second, that I do nqJL subscribe to every 
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thing ^hc Court of Appeals said about free speech in its opinion in Burnside 
V. Byars, 363 F.2d 744, 748 (C, A, Sth Cir. 1966), a case relied ,upon by 
the Court in the matter now before us, ^ 

Mr. Justice Black, dissenting. 

The Court's holding in this case ushers in what I deem to be an entirely 
new era iti which the power to conti:ol pupils by the elected "officials of 
state supported public schools , . in the United States is in ultimate effect 
transferred to the Supreme Court/ The Court brought this particular case 
here on a petition for certiorari urging that the First and Fourteenth 
Amendments protect the right of school pupils to express their political 
views all the way "from kindergarten through high school." Here the' 
constitutional right to "political expression" asserted was a right to wear 
black armbands during school hours and at c.lasses in order to demon 
strate. to the other students that the petitioners were mourning because 
of the death of United States soldiers in Vietnam and to protest that war 
, which they were against. Ordered to refrain from wearing the armbands 
in school by the elected school officials and the teachers vested with state 
authority to do s^, apparently onl> seven out of the school system's 18,000 
pupils deliberately refused to obey the order. One defying pupil was Paul 
Tinker, 8 yeais^pld, who was in the second grade, another, Hope Tinker, 
was 11 years old and in the fiftn grade, a third member of the Tinker 
family was 13, in the eighth grade, and a fourth member of the same 
family was John Tinker, IS years old, an 11th grade high school pupil. 
Their f^ither, a "Methodist minister ^thout a church, i^ paid a salary by 
the Apierican Friends Service Committee. Another student who defied the 
school order and insisted on wearing an armband in school was Christopher 
Eckhardt, an 11th grade ptipil and a petitioner in this case. His mother 
''^s an official in the \Vomen*s International League for Peace and Freedom. 

As I read the Court's opinion it relies upon the following grounds for 
holding unconstitutional the judgment of the Des Moines school officials 
and the two courts below. First, the Court concludes that the wearing of 
armbands is "symbolic speech" which is "akin to 'pure speech' " and there- 
fore protected by the First and Fourteenth Amendments^ Secondly, the 
Court decides that the public schools are an appropriate place to exercise 
"symbolic speech" as long as normal school functions are not "unreason 
ably" disrupted. Finally, the Court arrogates to itself, rather than to the 
State's elected officials charged with running the schools, the decision as 
to which school disciplinary regulatiofis are "reasonable." 

Assuming that the Court \^ corre« in holding that the, condOct of weajr 
ing armbands for the purpose of conveying political ideas is protected by 
the First Amendment, cf., c.j?,, Giboney v. Empire Storage & Ice Co., 336 



^ ^ The petition for certiorari here presented this single question 

"Wliethcr the First and Fourtceht|i Amendments permit officials of state supported 
public schools to prohibit students jfrom wearing symbols of political views within 
school premises where the symbols arc not disruptive of school discipline or decorum." 
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U.S. 490 (1949), ihe crucial remaining questions are whether students 
and teachers may use the schools at their whim y as a platform for the 
exercise of free speech— ^'symbolic" or '^pure"— and whether the courts 
will allocate to themselves the function of deciding how the pupils' school , 
day will be spent. While I have always believed that under the First and 
Fourteenth Amendments neither the State nor the Federal Government 
has any authority to regulate on censor the content of speech, I have never i 
believed that any person has a right tp give speeches or engage in cfemon- 
strations where he pleases and when he pleases. This Court has already 
rejected such a notion. In Cox v. Louisiana, 379 U.S. 5367 554 (W65),i 
for e^xample, the Court clearly stated that the rights of free spejclv 
assembly '^do not mean that everyone with opinions or beliefs'to express 

. may address a group at any public place ^nd at any time." 

WTiile the record does not^showthat any of these artnband students^, 
shouted, used pro^iuc fahguage, or were violent in an> manner, d^etailed . 
testimony j)y^rne of them shows their ambands caused comments, warn- 

. ings by other students, the poking of f|n at them, and a' warning by an ^ 
plder football player that^ other, nonpr^testing students had better let 
them alone^J^iere is also evidence thaj. a teacher of mathematicsTiad his 
lessoa' period practically "wrecked" chieif> b> disputes with M^ry Beth 
Tinker, whov wore her armband for her "demonstration." Even a casual 
reading of the record shows that 'this arn^and did divert students* mind 
from their regular lessons, and that talk, comments, etc., made John 
Tinker "self-conscious" in attending school with his armband. While the 
absence of obscene remarks or boisterous and loud disorder perhaps 
justifies^he Courts statement that the few armband students did not 
actually "disfupt'^e classwork,'! think the record overwhelmingly shows 
that the armbands did exacUv:what the elected school officials and prin- 
cipals foresaw they would ,^ai is, U)ok the students' .minds off thefr 
classwork and diverted theimto thou^ts'about the hjghl> emotional sub- 
ject of the Vietnam war. AtTd T repeat that if the time has come when 
pupils of stat^ supported schools, kindergartens, grammar schools, or high 
schools, can defy and flout orders of school officials to keep their, minds 
on their own schoolwork, it is the beginning of a new revolutionary era 
of permissiveness in this country fostered b> the judiciary. The next logical 
^p, it appears to me, would* be to hold unconstitutional law? that bar 
{)upils under 21 or 18 from voting, or from being elected members of the 
boards of education.** - 
The United States District Court refused to hold that the state school 

"The following Associated Press article 3ft)carcd in the Washington Evening Star, 
January 11, 1969, p. A-2, col 1: • ' 

"BELLINGHAM, Mass (AP)-Todd R Hcnncss>, 16, has filed nommatmg papers 
to run for towp park cqmmissloner in the March election 

can see nothing illegal in the youth's seeking the elective office,' said Lee Ambler, 
The town counsel *But I can't overlook the possibility that if he is elected any legal 
contract entered into b> the park commissioner would be void because he is a juvenile 

"Todd is a junior in Mount St Carles Academy, where he has a top scholastic record " 



order* violated the First and Fourteenth .Ame|5^lm«nts. 2S8*F. Supp. 971. 
Holding tKaT the protest wa§.akin*t6 speech, which is protected by the 
First and Fourteenth Amendments, that Court held that the school order 
was ^treasonable" and hence constitutional. There was at one time a line^ 
" of cases holding "reasonableness" as* the court saw it to be the test of a 
'*due process" violatioi). Two cases upon which the Court today heavily 
relies for striking down this school order used this test olf reasonableness. 
Meyer v. Nebraska, 262 U.S. 390 (1923), and Bartels v. Iowa, 262 U.S. 
404 (1923). The opinions' in both caseT^wie-^writteh by Mr. Justice 
McReynolds, Mr^ Justice Holmes, who ^posed this reasonableness test, 
dissented from the holdings as difl Mr. JustlC^^^therland. This con- 
stitutional test of reasonableness prevailed in this Court for a season. It 
was this test that brought on President Franklin Roosevelt's well known 
Court fight. His' proposed legislation did not pass, but the fight left tke 
"reasonableness" constitutional test dead on the battlefield, so much so 
that this Court in Ferguson v. Skrupa, 372\U.S. 72^, 729, 73b, after a 
thorough view of the old cases, was able to conclude in 1963: 

"There wai a time when the Due^Process Clause was used by this 
Court to -strike down laws which were thought unreasonable, that is, 
unwise or iif£^patible with some particular ecohonfiic or social phi- 
losophy. 

"The doctrine that prevailed in Lochwr, Coppage, Adkins, Bums, 
and like cases — that due process authorizes courts to hold laws uncon- 
stitutional when they believe the legislature has acted unwisely— has 
long since been discarded." 

The Fergmbn case totall> repudiated the old reasonableness due process 
test. The doctrine that judges have the power to hold laws unconstitutional 
upon the belief of judges that the> ''shock the cohscJqjce" or that they arc 
'^unreasonable," "arbitrary," "irrational," "contrary to fundamental 'de- 
cency,'" or some other such flexible term without precise boundaries. I 
have m^ny times expressed m> oppos(|[on to that concept on the ground 
that it gives judges powet to strike down any law they do not like. If the 
majority of the Court toda>, b> agreeing to the opinion of my Brother 
FoRTAS, is resurrecting that old reasonableness -due process test, I think 
the constitutional change should be plainly, unequivocally, and forthrightly 
stated for the benefit of the bench and bar. It will be a sad day for the 
country, I believe, when the present-day Court returns to the McR^ynold^ 
due process concept. Other cases cited b> the Court do not, as implied, 
follow the McReynolds reasonbleness doctrine. West Virgima v. Parnette.x 
3 19 U.S. 624, clearly^ rejecting the "reasonableness" test, held that the 
Fourteenth Amendment made the F'irst applicable to the States, aV\d that 
the two forbade a State to iompcl little schoolchildren to salute the United 
States flag when they had religioua scruples against doing so."* Neither 



0 In CantM^U v Connecticut, 310 V S 2%, 303-304 (1940). this Court wid. 

"The Firei Amendment declares that^ Congress shall make no law 'respecting* an 
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Thmthm V. Alabama.-ilO U.S. 88; Stromber^ v. Califonua, 283 U S 359- 
Edwards V South Carolina, 372 U.S. 229; nor Bropn v. Louisuina, 383 
U.b. 131, related to schoolchildren at all, and none of these cases embraced 
Mr Justice McReynolds' reasonableness test, and Thcrnhill, Edwards 
and Brown relied on the vagueness of state statutes under scrutiny to hold 
them unconstituUonal, Coi v. Louisiana, 379 U.S. S36, SSS, and Adderley 
V. Florida, 385 U.S. 39, cited by the Court as a "compare," indicating I 
suppose, that these two cases are no longer the law, were qot rested to the 
slightest extent on the Meyer and Bartels "reasonablenessilue process- 
McReyholds" constitutional test. 

I deiiy, therefore, that it has been the "Unmistakable holding of this 
Court for almost SO years" that "students" and "teachers" take with them 
into the "schoolhouse gate" constitutional rights to "freedom of speech- 
• or expression." Even Meyer did not hold that. It makes no reference to 
symbohc speech" at all: what it did was to strike down as "unreasonable" 
and therefore unconstitutional a Nebraska law barring the teaching of the 
German language before the children reached the eighth grade. One can 
well agree with Mr. Justice Holmes and Mr. Justice Sutherland, as I do 
that such a law was no more unreasonable than it would-be to bar the 
teadung of Latin and Greek to pupiU who have not reached the eighth, 
grade In fact, I think the majoritj^eason for invalidating the Nebraska 
law was that it did ngtUke it or in legal jargon that it "shocked the Court's 
consaence," "offendid its scn?e of justice," or w^ "contrary to funda- 
rynUl concepts, of the EngGsh-speaking world," as to the Court, has some- 
times said. See, e.g., Rochin v, .Calijornia, 342 U.S. 16S, and Irvine v.. 
Caltforma, 347. U.S. 128. The truth is that a teacher of kindergarten ' 
grammar school, of high school pupils no more carries into a school with 
him a complete right to freedom' of speech and expression than an anti- 
Cathohc or^nti-Semite carries with him a complete freedom'of speech and 
religion into a Catholic church or, Jewish ..synagogue Nor does a person 
carry with him into the United States Seuate'^r House, or into the Supreme 
Court, or any other court, a corT^pl^t^constitJttional right to go into those 
places contrary to their rulesrSnd speak Vfiund on any subject he pleases. 
It IS a myth to say that any person has k cojirti^utioiftl right to say what 
he pleases, where he pleases, and when he pleads. Our Court has decided 
precisely the opposite. See, e.g.. Cox v. -Louisiana, 379 U.S. S36, ^5SS• 
Adderley V.Florida, SSS V.S.ig. 

MUblUhmcnt of religion or prohibiting the free exercise thereof. The Fourteenth 
Amendment has rendered the legislatures of the ftates as incompetent as Congress to 
enact such laws The consUtutiohal inhibition of legislation on the subject of religion 
'has a double aspect On the one hand, it forestalU compuUion by law of the acceptance 
of »ny creed or the practice of any form of worship. Freedom of conscience and freedom 
to adhere to such religious organization or form of worship as the' individual may ' 
c*0Mc cannot be restricted by law On the othpr hand, it safeguards the free exercise 
of the chosen fomi of religion Thus the Amendment emlyaccs two concepts,— freedom 
to believe and freedom to act. The first is absolute but, in the nature of things, the 
second cannot be Conduct remains sUbject to regulation for the protection of society " 



In my view, teachers in sUte^ontrolled public schools are hired to teach 
there. Although Mr. Justice McReynolds may have intimated to the con- 
trary fn- Meyer v, Nebraska, supra, certainly a teacher is not paid to go 
into school and teach subjects the State does not hire him to teach as a 
part of its selected curriculum. >ror are public school students sent to the 
schools at public expense to broadcast polili^ or any other views to' 
educate and inform ti\e public. The original ideaTJf" schools, which I do not 
believe is yet abandonM~^a:5 worthless or out of date, was that children 
hadvnot yet reached the point of experience and wisdom which enabled 
them to teach all of their elders. It may be that the Nation has outworn 
the old-fashioned slogan that "children are to be seen not heard," but onV 
may, I hope, be permitted ,to" harBor the thought that taxpayers send 
childrej) tp school on the prertise that at their'^age they need to learn, not 
teach. ' - 

The trtie principles on this whole subject were in my judgment spoken 
by Mr. Justice McKenna for the Court in Waugh r. Mississippi University 
in 237 U.S. 589, 596-597. The State had there passed a ftw barring students 
from peaceably assembling in Greek letter fraternities and providing that 
students^ who joined Ihem could be expdled from school, tliis law would 
appear on the surface to run afoul of the First Amendment's freedom of 
assembly clause. The law was attacked as violative of due process and of 
the privileges and immunities clause and as a deprivation of property and 
of liberty, under the fourteenth Amendment. It was argued thai the 
fraternity made its members more mor^l,^ taught discipline, and inspired 
\Xs members to study harder and to obey better the rules of discipline and 

* order. This Court rejected all the ''fervid" pleas of the fraternities* advo- 
cates and decided unanimously against these Fourteenth Amendment 
arguments. The Court in its next to the last paragraph made this sUte- 
ment which has complete relevance for us today: 

''It IS said that the fraternity to which complainant belongs is a moral 
and of itself a disciplinary force. This need not be denied. But whether 
sujch membership makes il«ainst discipline was for the State of Mis- 
sissippi to determine. It is to be remembered that the University was 
established by the State and is under the control of the State, and 'the 

* enactment of the statute jnay have been induced by the t)pin5on that 
membership in the prohibited societies divided the attention of the stu- 
dents and distracted from that singleness of purpose which the State 
'desired to exist in its public educational institutions. It is not for^s to 
entertain conjectures in opposition to the views^of the State antf annul 
its regulations upon disputable considerations of their wisdom or neces- 

" sity." (Emphasis supplie<f.)' 

It was on the foregoing argument that this Court sustained the power 
of Mississippi to curtail the First Amendment s right of peaceable* assembly'' 
And the same reasons are equally applicable to curtailing in the States' 
public schools, the right to complete freedom of expression. Iowa*s* public 
schools, like Mississippi's university, are operated to give students an Op- 
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portunity to-Jeam, ml to' talk politics by actual speech, or by '^'symbolic" 
' speech. And, as I have pointed out before, the record amply shows i^kt 
public protest ih the school clasps against the Vietnam war ''distracted 
from that singleness of purpose which the State (here Iowa] desired to 
n»eSist in its. public educational institutions." Here the Court should accord 
Iowa educational institutions the same right to determine for themselves 
to what extent free expression should be allowed in its school as it accorded 
Mississippi with reference to freedom of assembly /But even if the record 
were siletit as to protests against the Vietnam wax distracting students from 
their assigned ^ass work, members of this Court, like all other citizens, 
know, without being told, that the disputes over the wisdom of the" Vietnam 
war have disrupted and divided this country as few other issues ever have. 
Of course students, like other people, cannot concentrate oft lesser issues 
when black 'armbands are being ostentatiously, displayed in their presence 
to call attention to the wounded and dead of the war, som'l of the woynded 
and the 'dead being their friends and neighbors. It was, of cours/^* dis-* 
tract the attention of otjier students that some students^ insisted \p to 
the very point of their own suspension from school that they were deter- 
mined to sit in scfiool with their symbolic aFmbands. 

Change has been said to be truly the law of 'life but sometimes the old 
and the tried and true are worth holdipg. The schools of this Natwi have 
undoubtedly contributed to giving us tranquility and to ^naking us a. more 
law-abiding people Uncontrolled and uncontrollable liberty is an enemy 
to domestic peace. We cannot close our eyes to the fact that some of the 
country's greatest problems are crimes committed by thc^ youth, too many 
of s(^oorage School discipline, like'parental discipline, is ^n integral and 
important part of training our children to be^good citizens— to be^better 
citizens Here a very small number of studentslave crisply and summarily 
refused to obey a school ordef designed to give pupils who \vant to learn 
the opportunity to do so. One does not need to be a prophet or the son 
of a prophet to know that after the Courtis holding to-day some students 
in Iowa schools and indeed in alj schools will be ready< able, and willing 
to defy their teachers on practically all orders. Tiiis is the more unfortujiate' 
for the schools since groups of students all over the land are already run- 
ning loose, conducting break ins, sit-ins,, lieins, and smash-ins. Many of 
these student groups, as is all too familiar to all who read the newspapers 
and watch the television news programs, have already engaged in rioting, 
property seizures, and destruction. They have picketed schools -to force 
students not to cross their picket lines and have too often violently at- 
tacked earnest but frightened stndetits who wanted an education that the 
pickets did^iKrt want.them to get. Students engaged in such activities ,are 
apparently pnffdent' that they^ow far more about how to operate public 
school systems than do their parents, teachers, and elected school officials. 
It is no answer to say that* the' particular students here have not yet 
reached such high points In their demands to attend -cl^&ses in order to 
exercise their political pressures. 'Turned loose with lawsuits for damages 
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and injunctions against their teachers as t^ey are here, it is nothing but 
wishful* thinking to imagine that >oung, immature student^ will not soon 
believe it is their right, to control the schools rather than the right of the 
States that collect the taxes to hire tlie teachers for the benefit of the 
pupils. This case, therefore, viholl> without constitutional reasons in my 
judgment, subjects all the public schools in the countr> to the whims and 
^caprices of their loudest-mouthed,. but ma>be not their brightest, students. 
^ I, for one, am not full> persuaded tl}at school pupils are wise enciugh, even 
with this Court's "expert help from Washington, to run the 23,3^90 public 
school systems''' in our 50 States. I wish, therefore, wholly to disdaim any 
purpose qn my part to hold that the Federal Constitution compels the 
.teachers, parents, and elected school officials to surrender control of the^ 
American public school system to public scliool students. I ^}issent._ 



their responsibilities are not^vholl> exempt from the requirements of the 
Fourteenth Amendment respectihg tfie freedoms of expression and asso 
ciation.. At the same time I am reluctant toi* believe that there is any 
disagreement between the majorit>^and m>self on the^ proposition that 
school officials should be accorded the widest authority "In maintaining 
discipline and good order in their .institutions. To translate that proposition 
into a workable constitutional rule, I would, in cases like this, cast 'upon 
those complaining the burden of showing that a particular school measure 
wis mo^vated by other th<in legitimate school concerns for example, a 
desire to. prohibit the expression of an unpopular point of view, while per- 
mitting expression of the dominant opinion. 

Finding, fiothing in this record which impugns the good faith of re- 
spondents in promulgating the armband regulation, I would affirm the 
judgnient feelow. , - * . " 




Statistical Abstract of the United States (1968), Tabic No. 578, p. 406. 
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